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FRYVODAY Daniel Webster wou'd make an entirely different argument in the case of 
| Dartmouth College vo Woodward. + Wheat. 518. tL. ed. 629. The Fourteenth 
Amendment would provide a fertile field to argue that his chent’s interest was taken 
without due proces- But aside from this. Webster would be more exact in his areu 
ment. Knowing the narrow scope his facets best fitted \Miaster of logic that he was, he 
would find in Ape ! Ju yrrudence clearer Re for lis deductions. He would 
not be forced to gamble on the court's enunciation of a general prin iple which for over a | 
hundred vears the courts have whittled down. His argument would be hours shorter be | 
cause he would have 1» in du prudence. the authority on which the courts rels 
| 
| 
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; «Organized 


@ From every source—Congress, legislature, administrative office, 
] federal and state court—direct to CCH comes every new development in tax 

and business law. ® Here it is searchingly analyzed and appraised, carefully 
O classified for field of influence, expertly prepared for efficient use of those 
1 concerned, helpfully oriented and explained, and promptly reported in the 
specific CCH loose leaf Services involved. ¢ All for the effective conduct of 
American business, in peace, in war. 
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There is... 
‘a time to laugh" . . . 


A Witness Silences the Judge 


\ certain judge in Madera, California, was tryin; 


Cas wh I! it woman sought to ree diamo1 
ring she had in a fond moment give ntlem 
friend 

When vou FAN this man this rn lid ou thir 


asked the 


blushed, hesitated, and finally admitté 


him the best rs judy 


| he woman 


that sh did 

Now be honest continued tl de didn't vo 
think him th handsomest man vou id ver known: 

I he woman blushed avgalh md ined ver an 
whispered something to the judg Presently he oi 
structed the yur to find for he 

kvervbody ondered what il as ha I P tint 
had whispered to the judge, but His Honor would n 
tell. Finally the court stenoe) ipher } iled the secret 


What the wor 


] 


ian had whispered was Not | f so hand 


me as vou a jucdac 
Ne Sutor Ultra Crepidam 
rerer to the Italian, Ricardo. who ipplying lo 
laturalization papers Ricardo ! states al 
there in the United States 
Ricardo judg Vou Kho Ou Sin s | KIO 
my business. Hlow many banans to « incl 


Preliminary Courtesies 


| St Tay ! You are t chiea 

Second la ! You ai i tu 

Judge: “Now vou have identified ! Wl 
on d I i CAS¢ 


| UT rie Was SCI ) itl 
i! 1lip) init ¢ cn In a 
lua id ot tus fi ) I 
H forgotten na Pleas 
One 
| IS i ] ) ( lel ‘ \ I Your 


A Justifiable Deduction 


\ { Connecticut has brok his wil 
because she Kept putting Nasty no s incl box 
1} il rks in a war plant femal 
i Hplo dl The Man LLL vy nice liver 
urst sandwich when he would ) piece ) 
papel When | extracted tl P1ec ip from his 
| ind } d it vould | ike this 
m1 | 
It vou’re eating lunch with tl iain 


> 


AMERICAN BAR ASSOCIATION JOURNAI 








MO! 











TABLE OF 


There is a time to laugh". I 

In This Issue lV 

Current Events , 65 

The Judicial Councils of the States 366 

Military Justice and Trial Procedure . 368 
Major General Myron C. Cramer 

Lawyers and the Renegotiation of Contracts.... 371 
Lieutenant nel J. Harry LaBrum 


Annua! Meeting of Members American Bar 


Association Endowment 375 
New Rules of Federal Criminal Procedure 376 
Arthur T. Vanderbilt 


Post-War Planning and the American Bar 


Association 379 
Charles M ymoar 
Legal Assistance to Military Personnel 382 
Edmund Ruffin Beckwitk 
Our Flag 385 
Georae R. F num 


CONTENTS 





Chicago Meeting—Tentative Schedule 


Proposed Amendments to the Constitution 
of the American Bar Association 


Hotel Arrangements—Annual Meeting 
The Memphis Resolution”’ 
Editorials 


Review of Recent Supreme Court Decisions 


Edgar Bronson Tolman 


War Notes 


Tappan Gregory 
Book Reviews 
Notice to Members of Junior Bar Conference 


Junior Bar Notes 
Hubert D. Henry 


Bar Association News 


390 


392 


413 


414 


416 


417 








Top sergeant 
for the corporation 
lawyer— 


When a new venture of a client requires the lawyer to or 
q y 


ganize a company in some state outside his own and get it 


ready quickly or when a client's new operations or stress 
of competition requires you to get client's corporation quickly 
qualified as foreign in one or more states . . . or when cir 


cumstances require an amendment to be filed to a corpora 


y 
l 


) 


tion's certificate in the domestic state or evidence of the 
amendment filed in all states in which the company is quali 
fied at such times the Corporation Trust system of service 
is to a corporation's lawyer what a good top sergeant is to CORPORATION TRUST 
. 
mn rmy captain ‘ “ ‘ 
oF ae ee The ( orporation Trust Company 
4 Corporation Syster 
Having office nd representatives in all states of the United States and ; 
e ’ - - . And Assoc iated Con ar 
in all provinces of Canada, C T makes organizing or qualifying a corpora ps t 
tion in any risdiction and maintaining its subsequent corporate standing Alba 
A v 
as simple for the lawyer as in his own home state. The Delaware corpora M 
tion service of T Corporation Trust Company is but a sample of C T But : 
effectivenes n the lawyer's interests no matter what state is involved. There . 
a CT office near you f y equipped to bring all the services of the com wa 
pany to bear for y ucttn tu in nennint ' " w 
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IN THIS ISSUE 


Our Cover I his 1 cto ot the allied nations is turn tuthorized Practice the Law, ou 
mY a invit to join in a i@ the thoughts of all toward plan ined the history of this resoluti 
demonstration yf ) I ) ing for the peace This subject in the June ISSLI In this issue 
he flae of our coun splavil is discussed at the last meeting printed the Chica Bar’s criticis 
that fla on oul ) I tO M | h Hous of Delegates and 1s ol the resolution 
round of the pictu s Fort M o be discussed again at the next an 
i 
Henry. whet in event took 1 nual meeting in Chicago on August 
hicl nspired Francis Scott K ; 26. Charles M. Lyman, State Di 
patriotic hvwmn O storian ite from Connecticut, writes o1 
Gseorge R. Farnur vat subject. The presentation of his Review of Supreme Court Opinions 
ind that incider s is timely and will be followed Among the most important of tl 
he next succeeding number by a cases reviewed in this issue are tl 
mposium which will present the following 
‘ . . Ss ol 1 numbet ol our members F PISO) 1m' } 
Judicial Councils of the States In l S involvin 
nave given thous onside 
President Morris ying ’ iven thoughtlul considet condemnation of nd by the gov 
count during the vear t h ‘ Is Vital question ronment tor Denness Valley \ 
devoted hims« in t 5 thority, it is held error to include 
| hye Asso i yT in) element yt va the possibilit 
initv to observe tl mud i ANNUAL TOPICAL INDEX ot the use of that land Ol powe 
ls of many of tl { plant purposes combined with othe 
p am ; In Volume 62 of the American , eee 
rites imterestin land which could only be obtainec 
ar | , Bar .\ssociation Reports there was 
) i sub yec by condemnation under a stat Stal 
inted a complete index of sub ; 
: ute, it being held that such an ele 
yect lealt with in the first 
: nent 8 too speculative tor consid 
umes of the OURNAI : 
Lawyers and the Renegotiation of ration 
Col 7 Lak Volum 65 of the Reports and 
. - ¢ Oo rrr. rR I 
Contracts —! a ’ In Federal Commu tions Con 
sequen tl s topica 11 
liscusses renegotiation W al fy XXIV 7 mission Vv. NBC, the Court holds tha 
which sooner o ; ‘ ‘ eer wi i ) 
JOURNAL a of cach succeedine NBC was a necess party to admin 
rmatte) ) nterest a? {] . 
; . r | : rint R istrative proceed s which involvec 
17? pre eee . 
) i . 
i tilable at SI ea rf t request by one station for permis 
i | ft th Hest) 25 sion to broadcast on a fi quen 
band in which another station had 
New Rules of Federal Criminal Pro 
en given prior and exclusive rights 
sdure—Arthur T. Vanderbilt 
cedure ind that the 1 right to file 
larizes some ol U me ey = brie ibe 1 
. rie an »« ara In argument wa 
stions p 1-afy Legal Assistance to Military Personnel lola 
; 7 y | 1 ! fia] The ent of th o 
“oe a Colonel Edmund Ruffin Beckwith lot a full equivalent of t right t 
New York. has written an im. be made a party to the proceeding 
bmiutted ae SUD ( ite wi ‘ ! i ! I | 
lInited S | ress awcount of what the bai In Burford Sun Oil Gr the 
} { th P youl rr wie ] } 1 
decision of ( is GOT , ose IN Mibittary servi Court holds that even here dive 
ntative draft ina ity ol citizenship jurisdiction exists 
] s to 1, ¢} } y ] nd a constitut ma question 1s pre 
ind ha? ) } I Ss sented the fede courts I equits 
should exercise their discretionar 
Realtors and the Unlawful Practice 
. OV wit! ope! reo ( 
of Law—One of the question ie is powel itn pl | card to th 
V } } ! o} l de endenc p t 
Post-War Planning—\W |! liscussed at the next meeting of the ightful independence of state gov 
ichievement of Vict \ t} Hous f Delegates involves the »b ernments in carrying out their do 
marauding forces wl hy I ltl jeCctIOoOr f the ¢ hicago Bar Associa Mestie poticy 
rid into war still 1 nains t nrst tion to the so-called “Memphis Res Other import int cases deal wit! 
objective of the U1 1 States, tl ylution.’’ Chairman Edwin M. Otter federal taxation bankruptcy, and 
plain course of tl toward tl 1) of the Committee on Un federal proced 
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is only about 25.000 books. so quantiles are limited. For further information write fon 


ol 
tie our S2-page 145 law catalog 
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1-316 in &t mixed heep and ae 199 74) Vermont 1-57 & 8 prelims in 17 books (to Atlantic 
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Hou to Jucrease 


Office Efficiency — 


Many law offices have been “hard hit” by the loss 


of experienced personnel to the armed forces. 


Doubling-up of duties by the “home-front” law- 
vers partially solves the problem, but it frequent- 


lv results in loss of efhieieney 


There is another factor. however, which may con- 


tribute to this loss — namely, the lack of 


Modern Working Tools! 


They save you time — save you work — save you worry — yes, 


save you from errors in the rush to get things done. 


The trained “West” man is a specialist in making a law library 
click. You incur no obligation by “talking it over” with him on 


his next eall or write to 





\1 
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Association Award to 


West Point Cadet 


ARL OREN OLMSTEAD, fi 
E of Muskogee, Oklahoma, is the 
winner of the American Bai 
miation award to the cadet hav 





y the highest din in lay 
idies of wl S r) iduatine 
iss al hie uu » tes Military 
cademy, Wes P lhis a urd 
ts presented ! firs ! 1 
4] 

Licutenant Olmstead is the son of 


Ir. and Mrs. E. O. Olmstead. He re 


ived an honor s 





tppointinen 

West Point Oklahoma 

lilitary Academy. H is achieved 

higl scho is hv It} rddi 

m to pal ip i Acad 

1\ iCLIVI Ss H Ss D l com 
issioned 1! t! \ kore 


Eldon R. James 
Appointed Law 
Librarian of Congress 

Library f Congress an 


T... 
nounces that I m R. James, fon 


ner librarian of Harvard Law 


School, has accepted an appoint 


arian, to succeed 











CURRENT EVENTS 


the late Dr. John ‘T. Vance, who died 
Kentucky, 
Dr. James received the LL. B. 
degree from the University of Cin 
cinnati Law School in 1899. For the 


following twelve years he was en 


in Lexington, 
1943 


gaged in the practice of law. Dr. 


was a law at 


1900 


James 
tiie | 


12; at the University of Wisconsin, 


protesso1 ol 
niversity of Cincinnati, 
1912-13; at the University of Minne 
sota, 1913-14; and dean and professor 
olf law at the University of Missouri, 


LOT 4-18. 


Wigmore Memorial 


Service 
NSPIRING tribute was paid to 
the lite and achievements of the 


John Ei 
Northwestern — | 


Wigmore, dean em 


bale 
critus ol HIVErSsIty 
School of Law, by members of the 
Sery 


Ken 


Burgess, president ol the 


Bench and Bar at a memorial 


icc held in Chicago, June 1] 
neth | 
board of trustees of the university, 
presided 

Evan A the 


States 


Judge kvans, ol 


United Circuit Court of 


voiccd the homage of the 


\ppeals 


judiciary There is no appellate 


court of standing in the land which 


has not turned for guidance to this 
scholar and his monumental work 
on the Law of Evidence,” said Judge 
vans 


Franklyn B. Snyder, president ol 


the universitv, lauded Dean Wig 
more’s remarkable ability to con 
tinue his productive legal schola 


= 


“On his eightieth 


President 


ship to the end. 


birthday,’ Snvder — said, 


he presented to the lI 
just-published Guide to 

nal Law and Practice, 
terized it with an 
pride as ‘My 
work.’ ”’ 
Charles P. Megan, of Chicago, rep 
Bar, pointed out that 
field of 
Dean Wigmore an ab 
“Tt 


niversity his 
Interna 
and chai 
almost bovish 


last—no, I mean my 


atest 


resenting the 
the difhcult international 
law was tor 


would 


lifelong interest 


sorbing 


April Tl, 






said Mh 
that he 


scOm, Megan, “as if every 


thing else wrote was a side 
estab 
Bai 


pro 


issuc. He was foremost in the 


lishment of an Inter-American 


\ssociation. He — organized, 


moted, publicized, and attended 


conterences for the exchange ol 
ideas and the working out of plans 


lor cooperation in public and pri 


vate law among the nations of the 
continent, the hemisphere, the 
world.” 

Colonel! Nathan William Mae 


Chesney outlined the part played by 
Dean Wigmore in advocating the es 
tablishment of the 


pres nt campus 


of the universits HIe also praised 
Dean Wiemore’s ability to recognize 
teachers ol promise and stimulate 
them to high achievement 

Treatise on kin 
Robert W 


Millar, professor emeritus of the law 


Dean Wigmore’s 


dence was described by 


school, as “the greatest Anglo-Ameri 
can Jaw book that ever saw the 
light. It resulted in “an. enrich 


ment of the law beyond compare,” 


and established Wigmore as “pri 
mate of the field of Evidence.” 
Professor Millar paid tribute to 
the many-sided character of Wig 
more’s contributions to the law, 


among which was the establishment 


of the American Institute of Crim 


inal Law and Criminology 


Colonel MacChesney 
on Alaskan Trip 


OLONEL NATHAN WII 
LIAM MACCHESNEY, now 


on duty in the Judge Advocate Gen 
cral’s Department, made a_ recent 
visit to Alaska in the course of the 


duties assigned to him. In an address 


at a meeting of the Military Order 
of Foreign Wars, at which he was 
the guest of honor, he gave his im 


pressions of the flight for thousands 
of miles along the newly completed 


\laskan 


the Importance ol 


highway, and emphasized 


the conflict now 


voing on in the Aleutian Islands 


OD 











THE JUDICIAL COUNCILS OF THE STATES 


By GEORGE MAURICE MORRIS 


President, Americar 


Hil inevitability of graduality” annoys the impa 
tient, but sustains the patient, retormet The pa 
tient reformer is as well satisfied as reformers 
can be expected to be with Judicial Conference 


or the Judicial Council, idea and its gradual advance 


Some olf us like to belie that its further advance is 
inevitable 

I hie Judicial Counc HVENLIO is been steadily 
achieving Its p! ybably permanes Position as al mstru 
ment im our state system y§ administering JUSsLlice 
Phat device was a result of the reps ited demonstra 
tion that bodies of temporary character charged with 
reforming Court systems yrocedu ind even with 


reforming court rules, cannot be relied upon to fix 


the machinery so that it will stay fixed. Uhe administra 


Lion OF pUstice Ss not a latte »>W ch one may elve 
concentrated attention for a limited period and then 
vith a sigh of relief, turn away from, saving, ‘Thank 


voodness! That's don 


In the vear 1924 the legislatures of Ohio and Massa 
chusetts created state judicial councils Iwenty-eight 
states and Puerto Rico now have judicial councils 


lhree states have informal equivalents of these coun 
oils. Four of the councils are at the moment inactive 


or are in the process of reorganization Through th 


medium of the National Conference of Judicial Coun 
cils, the exchange of ideas and of encouragement which 
pass among these stat v) Ups indicates that the roots 
of the system are constantly sinking deepe 


Phe composition of these state councils varies from 


state to state. Some have as few as six (Rhode Island) 
ind some as many as filty-tw Kentucky) members 
Phree of then i? 1 posed is IS Our circuit confer 
ence here, of judges exclusivel Three consist of 
practicing lawyers exclusively and ten are made up of 
judges and lawyers together. Eleven include judges, 
lawyers and legislators. Four have judges, lawyers, 
legislators and laymen, as sucl \ member of the 
faculty of the state law school is prescribed as a mem 


ber in eleven states 


I asked an informed individual which kind of 


groups gets the best results His answer was, hose 
councils which have laymen on them. Where either 


lawyers or judges serve alone they seem to lack the 


] 


energy for sustained attack.' Where judges and law 


Bar Association 


yers serve Logether each group seems to have a dithdenc 
about imposing its views upon the other which stultific 
action. Where, however, laymen are included, thei 
presence seems to act as an ‘ice-breaker’ and to stil 
activity among the professional members of the council 
Lavmen’s Criticisms are sharpe! 

What allowance these observations have made foi 
the very large number of variants in the plan and 
manner of functioning of these councils, my informant 


Regardless of what hat allowance 


Was hot asked 
mav be, however, the conditions under which the stat 
councils are operating are by no means unitorm. In 
cight states, for instance, there is no appropriation 
from state funds for the work of these councils. In one 
state the appropriation has been as great as $50,000 
per year. State and local bar associations, law schools 
and foundations have made contributions in money 


hese councils The 


and personnel LO help out some ol 
variation in financial aid would alone seem to make 
for unevenness in accomplishment 

Five of these state councils have paid staffs. ‘Uhree 
have had some paid expert help and _ the remaindet 


ippear to have depended tor their research and study 


product upon their own members and law school 


faculty and students 


Some councils meet once a month or oltener il 
necessary Others meet once a year. Some have de 
voted themselves to a single project, such as securing 
adoption of rules of procedure in the courts of the 
state to conform to the new Federal Rules of Civil 
Procedure. New Mexico has done that while the coun 
cil of Puerto Rico has confined itself at the outset 
to the reorganization of the municipal courts. New 
York, on the other hand, has a calendar of fifty-two 
topics while Wisconsin has eleven topics on its agenda. 

Annual reports, monographs, study reports, reasoned 
proposals, etc., are pouring forth from the councils. 


One group ! cently published sixti Nn studies in a single 
year. As most of the members of this audience prob 
ably know, the National Conference of Judicial Coun 
cils not only publishes a “Handbook which in 1942 
ran 191 pages, but publishes a number of monographs 
setting out reforms deemed ‘“‘necessary to make the 
administration of justice responsive to the needs of 
our time.” In addition, the National Conference is 
issuing the Judicial Administration Series [hese are 


permanently bound volumes. The contributors include 
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THE JUDICIAL 


ctor of the Conference Roscoe Pound, George War- 
Professor Robert Wyness Millar, Professor Evan 
nes, Professor James J. Robinson. The objective 
this series of books is the making available to leg- 
tors, judicial councils, courts and the profession, 


the accumulated material relating “to the main 


blems of judicial administration of justice in Amet 
[The Conference does active work in concert 

h other groups such as the National Committee 

Trafic Law Enforcement and the International 

ciation of Chiefs of Police 

But, speaking of the councils themselves rather than 


r national organization, these groups are not merely 


rested in publishing books; they get things done 
California Council takes credit for sixty legis 
ve enactments in eleven years. Massachusetts has 
xcess of fifty acts to its credit. Others (e.g., Arizona 
1 Iowa) cheer when, after years of concentration 
y get the rule-making power back into the courts 
e legislation these groups sponsor appears, 1n variety, 
touch every aspect of court procedures processes, 
idings, pre-trial, trial, evidence, judgment, appeal, 
irt fees, court administration, admission to the bar, 
ecting juries, instructing juries, parole, pardons, 


dle revision, et et The Temple of Justice is 
tting an inspection and at least an attempted 
aning-up which ipparently exceeds in extent and 
riety the experience of any of the living ministers 
» that edifice. 
In designating the persons employed to secure then 
nds, the councils mention: the members of the bar, 
judges, the press, the public and the members of 
Media include 


otices of public hearings and sessions, publications 


he legislature newspaper releases, 


1 bar association periodicals, appearances on ban 
leeting programs, personal contacts with influential 
eople, public addresses, attending legislative hear 
ngs and inducing prominent members of the Bench 
nd Bar to attend such hearings. In short, the coun 
ils have adopted the methods which persons of 
nagination and energy, promoting a cause in the merits 
i which the protagonists have confidence, may prop 
rly employ. 

In South Dakota, where the funds to operate the 
ouncil come from the treasury of the integrated State 
ar, all branches of that bar and of the judicial on 
anizations of the state cooperate in promoting the 
egislative programs. The Council says, “We get what 
ooperation we need by asking for it.” In West Virginia 
the Council reports its inability to get the supreme 
court of the state to promulgate rules which are rec 
mmmended to it, while from Rhode Island comes the 
report of legislative indifference. 

he unevenness of the progress of the Judicial Coun- 
cils evidences a growth by trial and error. It is another 
illustration of the laboratory testing process for gov- 
ernmental ideas which our state governments afford. 


Some proposals work well in one political and social 
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COUNCILS OF THE STATES 


climate but not in another. Out of it all, however, there 
gradually emerge certain concepts which are accepted 
virtually everywhere as sound both in principle and 
in practical operation. 

Paul B. DeWitt, the then Secretary of the National 
Conference of Judicial Councils, pointed out in the 
Foreword to the Conference’s Handbook for 194] 
that “for a third time within a century the adminis 
tration of justice is entering a period of reform. The 
Field Code of 1848, the Judicature Act of 1873 and the 
adoption of the Federal Rules in 1937 and the formula 
tion of the recommendations of the American Bar 
Association in 1938 are the milestones which mark 
this development.” His appears to be a sound enough 
conclusion and it is worth noting that we are a part 
and parcel of this movement 

Chis retorm movement and the part that the Judi 
cial Conference system of the federal circuits and the 
Judicial Council system in the states are playing in the 
promotion of the administration of justice are gratify 
ing. The performance of these agencies is particularly 
gratifying to those of us who, as judges or lawyers 
are interested in the organized bar. In the days of the 
genesis of the Field Code and even at the time of 
the Judicature Act of 1875, bar associations in this 
country were chiefly dinning oratorical and library 
enterprises. “Today the organizations of the bar are 
potent influences in the formulation of public opinion 
In that role the bar associations almost everywhere 
have supported with enthusiasm and active working 
effort this judicial council movement. As an example, 
Judge John J. Parker, the indefatigable chairman of 
this Conference, and of the American Bar Association's 
Special Committee on Improving the Administration 
of Justice, has preached, and is still preaching, the 
doctrine up and down the land 

\s you probably know, the American Bar Associa 
tion’s Junior Bar Conference has conducted, and_ is 
still conducting, surveys of administration of the state 
courts. These surveys supply much of the data upon 
which the judicial councils function. Without the sup 
port of the associations of the bar in most states, the 
councils in those states would either not have com« 
into being or would not now be operating. One would 
be justified in saying that if nothing more came from 
the organized bar movement, that development would 
have justified itself by its contributions to the promo 
tion of the Judicial Council idea and the consistent 
support rendered since. 

Che American Bar Association, in cooperation with 
state and local bar associations, is making an “all 
out” war effort. For the first time in our history, the 
organized bar is following patterns designed to bring 
specific and concrete aid to the winning of this war. 
Literally thousands of lawvers all over the country are 
working on assigned war tasks under the supervision 


of the organized ban The entire resources of the 
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MILITARY JUSTICE 


American Ba Asso yledged to this 
endeavor. So ta 5s] vet to call on 
inv member olf \ d a hand in this 
i! rk » ha | () iSk st » develop 
sufheient Oppor » wish to help 
Notwithstanding slas ind 
wctivity Which this sit tion } sents. there is stil 
continuing mteres normal Jom 
ictivil This has ically d 
OTSt? ited | ist NIar I ) H JUS I 


Delegates of the Aj 


poll we set out | 


ten agencies of the Association had grouped 
together as being intimately co ned with the war 
effort We isked the members » ind { \ hich Ol the S¢ 
agencies or committ ) he members 
tively to promote 11 their o mmunities. Eacl 
member was asked to designat | rder of his choice 
Of those persons respondit y 54 das first choice 
the Special Committe mn Imy ) I \dmiunistratior 


AND 


TRIAL 


ol Justice, 0 
selected the ( 


Sallie pe reent 





PROCEDURE 


picked War Work as first choice, 34‘ 


ommittee on the Bill of 


ige designated, for first choice, the Con 


mittee on Civilian Defense, and so on, diminuend 
down the list 

Who could want a much mo ndors 

tol tl rk which John Park | his Committe 

m Improving the Administration ce ha be¢ 
d ne 

R SU S ) Indic ) \ <2 
nacious of idea. They a wal Bernard Gavit 
General Couns fol the Wat Manpo (.ommissio1 
recently said, that “In time of wai mphasis shifts 
from th t ite to the immediat t have n 
SI sight of the fact that the il iVs rnib neve 
shifting responsibilitv of th reani ir is the pro 
moting of the administration of justic 

\ war may be the most absorbi problem ol 
eneration, Du the administration Or JUSTI¢ is the dk 


manding task 


of an entire civilizatio1 


MILITARY JUSTICE AND TRIAL PROCEDURE 


By MAJOR GENERAL MYRON C. CRAMER 


The Judge Advocate General 


OLONEI! Northwestern 





Universitv, whose death 1s mourned by the whol 
Bench and Ba hortly | re his demise wrote 
: : 
i letter to the Judge Advocate General's Department 
I 
in Which | ) ) yf urts ith 
that of cor Ss 1 ! 1 H Sa 
* : 3 , 
n kin n rad , 
1 } lon { S } 
‘ ! rn 5 ! Second 
ccoused f 1 comp 
ranscrip l t th ) 
I 
Third! ‘ cally ser ul 
e A\ppe it cost 
iccused. OF th f s taken I 
f ilread » 1D S he? } 
Hee est LIS B 4 | SO tal is 
Kno ) ] } k yf ho 
two features constitute nu I ble defec n our 
civilian criminal p1 
It mav be wel stingul il iron wo 
other legal phases of vernmental 1 ACLIN 


l milit \ \ nl nt. Martial law aris 


marti il | iw and 


Address before \ , ( f . = ( 


Philadelphia 


sH8 


ialntal ) 
stablished 2) 
Ss ding Ca 
} 1} 
C 1p Line I 
Phe m i 
der that 
is iS | 


its Constitution, which provides for 





1 the normal civil processes fail so that 
nt must take emergen action by sub 
il wy arin is a ) I ivency to 
dl il home Militar vovernment 1S 
n hostile soil under war conditions, supe 
i Qui subject 1 military law deals 
il reanIzZallion ul Ming ind dis 
ritital csi 
r\ iw of the United Sta S 1s msiderablh 


military 


civil government. Fo ) Congress 
given power, in and by that document 
Ss lol the voverni I a euiation ot 


ncluding militia in federal service, and 
nake all necessary and prope. iws to Carry 
e} he President is ynstituted its Com 
lef, required to con ssion officers, and 


ected to take Cal that I laws be faith 


fully executed 
Our written military law is the successor of many 
codes, son % which remain for o inspection and 


edification, si 


nitital Ort 
thos known 


(germans am 


yme do not, but we find that om principal 


nses, Or many | Salle as 


» and prosecuted D\ (5) KS, Romans 


1 French. The Franco-G in systen 


orig 
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MILITARY JUSTICE 


ly entrusted to Chief, or by his delegation to 


priests, in its natural development eradually tell 


the Colonel r some ofhcei invested with the 


det 
staff of judicial authority. The 


viment’’—that is 


nch court martia ppe ired about 1665. the corres 


nding German institution somewhat earlier 


In England the on nal of the modern court martial 
s variously known as the Court of Chivalry, the Court 


Arms and the Court of Honor 
\merican court martial forgets 


It will be a sorry 
that 


Is and practices can be 


mn oO} those tit . Its ali 
rstood only if remembers that it is a court ol 


] 


nol ho less thal ourt of law 
The litthe volume of hoary and respectable lineage 


ich has boiled down what we Americans originally 


he British Army and have since gathered 


irned trom t 
om our own experience in the 167 years of our national 


stence, ““A Manual for Courts Martial, United States 


mv, 1928,”" cont s only 541 pages, including forms 
d index I] first 200 in clear and legible typ 
pply a statement of the principles and procedure, 
» compl te, simple and brief that its general etlect and 
e nature of the system created can readily be grasped 
well-educated person in a night's study 
or you it would be light reading. It is the Judge Ad 


i reasonably 


wate’s Bible. I commend you to sit down and en 
Then follow the 121 Articles ol 


Vv It some even 


War in 28 pages ol smaller type The articles as at 


resent in effect vith comparatively few amend 


ents, as they we lopted by the Congress in 1920 
hen the lessons of tl first World War were still fresh 
They are the military commandments of the Govern 
nent through its elected legislative representatives 
The Manual proper is revised from time to time in the 
thee of The Judg Advocate General and published 


f the President; for military courts, though 


v direction o 
rue courts of law, are conducted under the Constitution 


is part of the executive and not the 


judicial function 
Changes must be submitted vearly to Congress 

I venture to sav vou will not find anywhere in the 
readily understood body 


vorld a more compact or more 
] 


1 procedural law 


substantive and } But please observe 


t deals with cri nal law 
in the saboteur cases provost 


only, administered by mil 


tary COMMISSIONS 


ourts (as in Hawaii recently) and courts martial 


Although our office assists the Government in many 


ivil matters, cou 


tlone brought against ofhcers and men of the Army, 


ittached Marine Corps personnel, and other groups 
Pheir juris 


ts martial pass on criminal charges 


too small to require listing here 


relatively 
penal and disciplinary; they have no 


diction is entirely 
powel to adjudgr pavment ol damages o1 collect private 
debts. We have three kinds: Summary courts martial 
fhcer, which can impose a punish 


consisting of o1 ! 
ment of confine for no more than one month, spe 
cial courts martial of not less than three officers, with 
power to confine for six months, and general courts 


martial, whose jurisdiction covers the high, low and 
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AND TRIAL PROCEDURE 


by cle ith 


including crimes punishable 


middle justice 
man and dis 


discharge of an enlisted 


dishonorable 
The general court martial is the 


missal of an ofhcer. 
| SO) lal 


highest military criminal court of original, anc 


as mav be, general and complete jurisdiction 


the field is too lare« 


the work 


In view of this fact, and because 
» examine completely, T confine myselt to 


I 
Upon the doings of this 


of the general court martial 


court, a creature of the Coneress and military agent 


of the Chiel Executive 
structure of military justice. It 


as Commander in Chiet, rests 
primarily thre COTISISES 


at least five ofhicers as experienced as the war-tine 


ol 

situation permits, including one law member who makes 

rulines, and a President whose function is described by 
ad com 


his tithe. It is appointed by the same authority 


manding officer of high rank) who has, alte | 


trial 


duty of reviewing the sentence and the power to approve 


and confirm, including the power to disapprove the find 
and to mitigate or remit th 


Ings, wholly or in part 
Members are sub 


whole or any part of the sentence 


yet to one peremptory challene« on each sic and ani 
number of challenges for caus« The balloting on find 


ings and sentence, after the evidence is all in, is secret 


The prosecutot is a trial jude advocat designated 
for the purpose and possessing the same quasi-judicial 
dutv of fairness to the accused imposed bv civilian 


criminal tribunals on their prosecuting officials 


Phe accused is protected throughout his prosecu 


the same Bill of Rights (with one exception 
which takes care of the civilian and 


generally speaking, the same 


tion by 
herealter noted 
the rules of evidence are, 

is those applied in the federal civilian courts. I need 


scarcely add that his guilt must be proved beyond a 


reasonable doubt 
yo some othe ind 


Colonel Wigmore has spoke nN 
peculiarly favorable features, such as ease of appeal 
Reviews and rehearings, though not technically de 


nominated appeals, serve a similar purpose in a less 


general court martial record auto 


The Judge Advocat 
is checked for reg 


rigid form. Every 
matically goes to the office of 
General in Washington, where it 
ularitv and legality, and in certain 
further passed upon by one of four 
Phe Judge Advocate General 
Secretary of War 


cases its validity 
must be Boards 
of Review, and then by 
In the most serious cases the 


himself 
the United States have the final 


and the President of 


sav before sentence mav be executed 


common sources, I think, of such 


One of the most 
is the knowl 


distrust of the system of military justice 


edge that “cases arisine in the land and naval forces” 


are exempted by the Fifth Amendment of the Con 


stitution from the requirement as to presentment and 
the exception to 


indictment by grand jury. This is 
h 


which I previously made reference I am sure suc 
doubts would be dispelled from the mind of eve) 


reasonable person if he knew the ample provision tor 


preliminary investigation which is employed instead 


Forms for use in connection with General Courts 
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MILITARY JUSTICE AND TRIAL PROCEDURE 
Martial,” are regularly issued by the War Department discipline, but also an understanding of the practica | 
the most recent of which was distributed less than a problems of the army man on trial. The officer wh« 
month ago. The endeavor has been to make as nearly collects the evidence and helps the prosecution present rt 
foolproof as possible the provisions of law applicable it is usually a line officer. The chances are that he ha 
to pre-trial investigation and the re rd of the trial regretted the necessity of making charges at all, for he 7 
itself. Under the former head you will find that in ilso is a soldier. The whole set-up is as favorable t Pp 
formation must be cliven to the sed of the nature the accused as it could well be, because the motive te h 
of the charges against him, tl na s of the accuse protect an innocent soldier and restore him to his dut\ TF 
ind the witnesses, tl irges are about is more powerful than any other consideration whicl id 
to be investigated, his right to cross-examine all wit could possibly influence the mind of the man’s im r\ 
nesses and to present, and compel the investigator to mediate commander or the court. Even the prosecutor 
help him with, anything he may desire brought out is not unfavorably disposed. He escapes some of the 
in his own behalf by wav of defense or mitigation motives which might tend to make a district attorney 
must be told that it is not necessarv for him to make hard and cynical, having no temptation to advance hi ss 
iny statement with relation:to tl charges, together political fortunes and being free from political or publi a 
with the warning that. if made, it mav be used against pressure MIS 
him. Consideration at this stag st be given to any Chis sort of a trial, preceded by this sort of an in se 
question of mental defect, derangement or abnormality vestigation, furnishes a practical, intelligent, flexibl q 
\fter attaching all expected testimony and necessary ind humane system of criminal determination and pro ! 
documents, and a record of any previous convictions cedure. Why, then, should there be any misundet 5 
the investigator must certify standing of its character and objects? —Two explana - 
In arriving at my ynclusions, I } msidered not onl tlons at once occur to me The American people un iad 
: sig i we * pa arg gerd = sage = derstand penal systems, 01 think they do. But this aie 
wir ie oh ai ee te si = i res aah : . vtegererendioom institution is primarily not penal but disciplinary, and se 
Nation in tl DI ig eas ind salvaging all our citizens are not trained to the necessity for dis 
possible mulitary 1 rial nd tl tablished policy of cipline Moreover, they do not understand how so Wa 
he War Department that tl t by General Court short a trial can be fair, because they are accustomed : 
Martial will be resorted to o1 ~~ the charges can be to great license afforded trial counsel in cases involving = 
lisposed of in no o manner ) stent with military , k 
hel ere the cle termination of issues so Import int to the life and 
| cieaiil aaa oe etn iid Pinmertmanet aske fon liberty of the individual, accompanied by waste of time ne 
uch a written memorandum. it is not for the purpose ind a greal deal of talk. " 
f producing a self-serving document, with any inten it is an exceptional case which requires more than 3 
tion to make evidence, but is simply employing a a day to try, and in which trial is not completed with 
device to preserve and mak wailable for the trial in thirty days alter confinement 
he whole truth as far as obtainable and, at the same We have to admit an element of inexperience, in 
time, to secur for the accused tl safeguards long var-time imoneg the personnel ol yurt, prosecution 
required by lav In short. her inothe example ind defense. Of this deficiency we are keenly aware, 
f the adequacy, efhciency and { ness of the system ind our constant endeavor is to eliminate that by-prod 
emploved uct of war conditions. You will be patient with this 
Even if the commandin ftre ho has the power phase, I am sure, for as I said before it is vour Army 
to direct that the charges be tried, receives from the ind those voung ofhcers, who have so much to learn 
investigator at the close of the preliminary investiga in a short time, were civilians only a few months ago 
tion a recommendation for a general court martial, that I think I have given you a fair picture of what 
recommendation may, nevertheless, be disapproved happens to the accused officer or enlisted man, from 
mother precaution against unwarranted prosecution the moment he is charged with a military offense until 
Ihe succeeding forms, which apply to the trial itself, his sentence is confirmed and ready for execution. But 
ire for a similar purpose and, particularly, designed to there still remains the principle of clemency implicit in 
insure that all important provisions of law are carried the whole system. The first reviewing authority (the 
mut, and all liportant occurrens noted in permanent appointing officer) , as we have seen, possesses, in effect Ces 
lorm a measure ol power to exercise It Every person serving Lo 
Except in the comparativel ire instances where a general court-martial sentence has an absolute right Hes 
civilian lawyers are employed, if even then, the trial to receive new consideration at the end of six months Stic 
before a military court finds nobody present with any Then, quite apart from its duty to examine for legal 
reason whatever to drag out the proceedings; whereas sufficiency, our Military Justice Division at Washington aa 
in civilian courts such a motive cannot be entirely elim has the function of initiating clemency recommenda ol 
inated. Looked at from tl standpoint of the fact tion, where the sentence appears unduly severe or in l 
finding tribunal, a jury of officers, there is of course ippropriate and handles recommendations for clem - 
a desire to secure the ends of od order and military encyv referred to our office by the Secretary of War and o} 
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LAWYERS AND THE 
e Adjutant General 

Perhaps I should add that the War Department does 
‘t stop even here, but has provided, in the disciplinary 
rracks and the rehabilitation centers, reformative, 
rrectional institutions in which hopeful cases are 
parated from the incorrigibles and sent to one or the 
her of those institutions for the salvage of the valuable 
iman material, in the interest of the men themselves 


id to supply an additional pool ol experienced man 


] 


wel Colonel Stimson, when originally Secretary 
War on the Cabinet of President Taft, had much to 
with the initiation of this enlightened idea, started 
i result in 1915 at Fort Leavenworth by my prede 
ssol Judge Advocate General Crowder, and activated 


the nine service commands December 1, 1942. The 


} 


disciplinary Barracks has time to take the longer view 


nd to include vocational training; the centers make 
quicker turnover for restoration to duty 


Lhe office of The Judge Advocate General at Wash 


ygton is charged in addition to its other important 


uties with general supervision of mulitars justice 
hroughout the entire Army wherever its elements are 


ituated. Performance of that duty involves, among 


ther functions, the following 


] 


Interpretation and construction of the Articles of 


War and the Manual for Courts Martial: 


The maintenance o 
»osed by Courts Martial; 


uniformity of punishment im 


Keeping to a minimum the number of trials, and 
ivoidance of unnecessary delay in the disposition ol 
harges; 

Advice to the President in many matters, particular 


\ those involving jurisdiction 


RENEGOTIATION OF 


CONTRACTS 


Initiation of legislation and changes in the Manual 
with a view to simplification or other improvement; 

Recommendations and advice in connection with 
operation and conduct of the disciplinary barracks 
and rehabilitation centers; 

Representing the War Department in habeas corpus 
proceedings brought by prisoners confined under sen 
tences imposed by courts martial; and 

Initiation of or participation in the establishment 
ol policies designed to maintain discipline, conserve 
manpower, and avoid injustice or unnecessary hard 
ships to individuals. 

I have attempted, without quoting from or relerring 
unnecessarily to original sources which your own in 
vestigation would enable you to read for vourselves 
to excite interest in our system of military law and 
its application, and to guide you in examining further 
if you wish. We Army lawvers do not venture to lorce 
upon you our views, suill less to insist that any of oun 
theories and practices are necessarily applicable to youn 
own problems We do, however, earnestly desire to 
have it understood, especially in a time of such serious 
danger and emergency, that we are doing our best to 
administer properly, promptly, fairly, and in the interest 
of the American public and its war effort, what we 
believe is, on the whole, a sound and good body of 
military law. If I have in any degree succeeded in my 
purpose, please help us spread the news that our sys 
tem is not crude or uncivilized; on the contrary that 
while firm and efhcient, it is neither harsh nor cruel 
but thoroughly American in its worthy designs and 


honorable practices 


LAWYERS AND THE RENEGOTIATION 
OF CONTRACTS 


By J. HARRY LaBRUM 


Lieutenant Colonel, Signal Corps, Army of the United States 
Member of the Bar of Philadelphia and District of Columbia 


HE Renegotiation ol War Contracts Law! is a new 
departure in American jurisprudence. It relies al- 
most entirely on administrative wisdom. Its suc 
cess in attaining particular objectives is closely related 


toa practi il, business approach In order to achieve 


flexibility, the statute has few specific rules or vard 
sticks. 
The views expresse herein are personal and are not to be 


construed as officia is reflecting those of the War Department 


or Signal Corps 


l Sec. 403, Title IV, Public Law No. 528, 77th Congress, 2nd 


Session, c. 21 approved April 28. 1942: 56 Stat. at Large 245 
11 U.S.C., note prec. Sec. 1; as amended by the Act of October 
21, 1942, c. 619, Sec. 801 (a), 26 U.S Act 1942, Par. 801 
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Phere is little of the spectacular in it as regards the 
victory program; yet it is considered one of the leading 
factors in accomplishing maximum = wartime produc 
tion. And at the same time private enterprise looks to 
it to preserve the efficiency of American business fon 


post-war adjustment. 


Terms of Act 
Essentially, the law permits the government to re 
capture, before taxes, that portion of a contractor's 
profit which is deemed “excessive Four departments 
the War. Navy and Treasury, and Maritime Commis 


sion--are required to eliminate excessive profits in their 
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J YODAY Daniel Webster wou'd make an entirely different argument in the case of 
Dartmouth College v. Woodward, 4 Wheat. 518, 4 L. ed. 629. The Fourteenth 
Amendment would provide a fertile field to argue that his client’s interest was taken 
without due process. But aside from this, Webster would be more exact in his argu- 
ment, knowing the narrow scope his facts best fitted. Master of logic that he was, he 
would find in American Jurisprudence clearer Reasons for his deductions. He would 
not be forced to gamble on the court’s enunciation of a general principle which for over a 
hundred years the courts have whittled down. His argument would be hours shorter be- 


cause he would have American Jurisprudence, the authority on which the courts rely. 











Our present liberal contract, which gives present subscribers a liberal bonus, 
will be available for a short time only. It will be very much to your 
advantage to write for full information at once. 
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@ From every source—Congress, legislature, administrative office, 
federal and state court—direct to CCH comes every new development in tax 
and business law. * Here it is searchingly analyzed and appraised, carefully 
cla:sified for field of influence, expertly prepared for efficient use of those 
concerned, helpfully oriented and explained, and promptly reported in the 
specific CCH loose leaf Services involved. * All for the effective conduct of 
American business, in peace, in war. 
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Buy War Bonds. 
Comply cheerfully 
with Rationing: 
Save all scrap. 
Avoid waste. 
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whispered something to the judge 








WASHINGTON SERVICES TO MEMBERS 


The Supreme Court Opinion Service will furnish at 
$1.00 each, copies of opinions by airmail as soon as 
available from the printer. The opinion usually may 
be had within 24 hours after the decision is announced 
The Supreme Court’s docket number and the name of 
the case should both be stated, if known. When these 
are not known, sufficient description of the case should 
be given so that it may be readily identified. 

The Document Service is an additional service to 
members. It will furnish other current government 
documents publications and re ports available in 
Washington, on a similar basis, the base charge for each 
item requested being $1.00. To this will be added the 
cost of the document, when not obtainable free, and 
the cost of mailing; both of which, when known to the 
members, should be added to the $1.00 for each docu 
ment and enclosed with the request. Regular mail will 
be used in this service unless otherwise requested and 
extra postage added to the remittance. It is not con 
templated that formal bills will be rendered for cost 
of the publications and postage where these amounts 
being unknown, are not sent with the request; but the 
member will be advised of the amount due at the time 
the material is sent. Requests under both the above 
SeTVICEeS, should be sent to the American Bar Associa 
tion,, 1152 National Press Building, Washington, D. ¢ 


and all checks drawn to the Association 


name Burkey.” 


A man in Connecticut has broken with his wife 
because she kept putting nasty notes in his lunch box. 
Ihe man works in a war plant where many females 

















"a time to laugh"... 


Ecclesiastes 3:4 


A Witness Silences the Judge 


\ certain judge in Madera, California, was trying a 


case wherein a woman sought to recover a diamond 
ring she had in a fond moment given to a gentleman 
friend. 


“When you gave this man this ring, didn’t you think 


him the best ever?” asked the judge. 


The woman blushed, hesitated, and finally admitted 


that she did. 


“Now be honest,” continued the judge, “didn’t you 


think him the handsomest man you had ever known?” 


The woman blushed again and leaned over and 
Presently he in 


structed the jury to find for her. 


Everybody wondered what it was that the plaintiff 


had whispered to the judge, but His Honor would not 
tell. Finally the court stenographer revealed the secret 
What the woman had whispered was: “Not half so hand- 


some as you are, judge.” 


Ne Sutor Ultra Crepidam 


Judge (to the Italian, Ricardo, who was applying for 


naturalization papers): “Ricardo, how many states are 
there in the United States?” 


Ricardo: “Judge, you know your business, I know 


my business. How many banans to de bunch?” 


Preliminary Courtesies 


First lawyer: “You are a cheat.” 


Second lawyer: “You are a liar.” 


Judge: “Now you have identified each other, we will 


proceed with the case.” 


“Great Memory, Little Common Sense” 


Ihe young attorney was sent out of town to inter- 


view an important client in regard to a cas¢ 
Later, the head of his firm received the following 
telegram: “‘Have forgotten name of client. Please wire 


at once.” 


rhis was the reply: “Client’s name Whitehead. Your 


A Justifiable Deduction 





are employed. The man would be eating a nice liver- 
wurst sandwich when he would bite into a piece of 
paper. When he extracted the piece of paper from his 
teeth and read it, it would have something like this 
on it: 

“If you're eating lunch with that blonde riveter again, 
I hope you choke.” 


Wife’s terribly jealous it seems 
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Top sergeant 
for the corporation 
lawyer— 


When a new venture of a client requires the lawyer to or- 
ganize a company in some state outside his own and get it 
ready quickly .. . or when a -lient'’s new operations or stress 
of competition requires you to get client's corporation quickly 
qualified as foreign in one or more states . . . or when cir- 
cumstances require an amendment to be filed to a corpora- 
tion’s certificate in the domestic state or evidence of the 
amendment filed in all states in which the company is quali- 
fied . . . at such times the Corporation Trust system of service 
is to a@ corporation's lawyer what a good top sergeant is to 


an army captain. 


Having offices and representatives in all states of the United States and 
in all provinces of Conadca, C T mokes organizing or qualifying a corpore- 
tion in any jurisdiction and maintaining its subsequent corporate standing 
as simple for the lawyer as in his own home state. The Delaware corporo- 
tion service of The Corporation Trust Compony is but a sample of C T 
effectiveness in the lawyer's interests no matter what state is involved. There 


is a CT office near you fully equipped to bring all the services of the com- 


pony to bear for you——write or call the nearest 





CORPORATION TRUST 


The Corporation Trust Company 
CT Corporation System 


And Associated Companies 
. 
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Our Cover—This is the month in 
which we are invited to join in a 
demonstration of our devotion to 
the flag of our country by displaying 
that The fore- 
ground of the picture is Fort Mc- 
Henry, where an event took place 


flag on our cover 


which inspired Francis Scott Key’s 


patriotic hymn. Our historian, 


George R. Farnum, writes of the 
flag and that incident. 

Judicial Councils of the States — 
President Morris, going about the 


country during the year to which he 


has devoted himself in the service 
of the Association, has had oppor 
tunity to observe the judicial coun 
the states and he 


cils of many of 


writes interestingly and informally 


on that subject. 


Lawyers and the Renegotiation of 
Contracts—Lt. Col. J. Harry LaBrum 
discusses renegotiation law and _ pol- 
icy—which sooner or later may be 
a matter of interest in any law office, 


large or small. 


New Rules of Federal Criminal Pro- 
cedure—Arthur T. Vanderbilt sum 
marizes some of the more important 
the draft 
recently 


questions presented by 


which his committee has 
submitted to the Supreme Court of 
the United States and announces the 
decision of the Court to permit the 
tentative draft of the new criminal 
rules to be submitted to the bench 


and bar of the United States 


Post-War Planning—While the 
achievement of victory over the 
marauding forces which plunged the 
world into war still remains the first 
objective of the United States, the 
plain course of the war toward the 


IV 


IN THIS ISSUE 


victory of the allied nations is turn- 
ing the thoughts of all toward plan- 
ning for the peace. This subject 
was discussed at the last meeting 
of the House of Delegates and is 
to be discussed again at the next an- 
nual meeting in Chicago on August 
23-26. Charles M. Lyman, State Del- 
egate from Connecticut, writes on 
that subject. The presentation of his 
views is timely and will be followed 
in the next succeeding number by a 
symposium, which will present the 
views of a number of our members 
who have given thoughtful consider- 


ation to this vital question. 





ANNUAL TOPICAL INDEX 
| 


In Volume 62 of the American 
| Bar Association Reports there was 
printed a complete index of sub- 
jects dealt with in the first 23 
volumes of the JouRNAL. In 
Volume 65 of the Reports and 
subsequent volumes, topical in- 
XXIV of the 


and of each succeeding 


dexes of Volume 





JOURNAI 
| volume, have been printed. Re 
prints are available at $1 each of 
the topical index of the first 23 


volumes 








Legal Assistance to Military Personnel 
Colonel Edmund Ruffin Beckwith, 
of New York, 


pressive account of 


written an im 
the bar 
has done for those in military service. 


has 
what 


Realtors and the Unlawful Practice 
of Law—One of the questions to be 
discussed at the next meeting of the 
House of Delegates involves the ob- 
jection of the Chicago Bar Associa- 
tion to the so-called “Memphis Res- 
olution.” Chairman Edwin M. Otter- 


bourg, of the Committee on Un- 





authorized Practice of the Law, out- 


lined the history of this resolution 
in the June issue. In this issue is 
printed the Chicago Bar’s criticism 


of the resolution. 


Review of Supreme Court Opinions 
Among the most important of the 
cases reviewed in this issue are the 
following: 
In U. S. v 
condemnation of land by the gov- 


Powelson, involving 


ernment for Tennessee Valley Au 
thority, it is held error to include as 
an element of value, the possibility 
of the use of that land, for power 
plant purposes combined with other 
land which could only be obtained 
by condemnation under a state stat- 
ute, it being held that such an ele- 
ment is too speculative for consid 
eration. 

In Federal Communications Com 
mission v. NBC, the Court holds that 
NBC was a necessary party to admin 
istrative proceedings which involved 
a request by one station for permis 
sion to broadcast on a frequency 
band in which another station had 
been given prior and exclusive rights, 
and that the mere right to file a 
brief and be heard in argument was 
not a full equivalent of the right to 
be made a party to the proceeding. 

In Burford v. Oil Co., the 
Court holds that even where diver 


Sun 


sity of citizenship jurisdiction exists, 
and a constitutional question is pre- 
sented, the federal courts of equity 
should exercise their discretionary 
power with proper regard to the 
rightful independence of state gov- 
ernments in carrying out their do- 
mestic policy. 

Other important cases deal with 
federal taxation, bankruptcy, and 
federal procedure. 
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USED LAW BOOKS 





Here are a few July 1943 offerings of good used law books. Our entire stock in hand 


c 


is only about 


our 32-page 1943 law catalog. 


REPORTERS 
American Bankruptcy Reports 1-49 & N. S. 1-37 $ 75.00 
1-45 only 25.00 
Atlantic Reporter 1-200 165.00 
-—1-166 (1-70 sheep) ne 85.00 
4 & E Annotated Cases 53 bks & indexes 56.00 
British Ruling Cases 1-16 20.00 


English Ruling Cases 1-26. Sheep. Bindings mended 25.00 
Finch-Deitch Insurance Digest 1888-1925. 38 bks 30.00 
Federal Supplement 1-22.. 17.50 
Law Reports nad 146 bks & digest 100.00 
Labor Cases 1-3 15.00 
Negligence Series: Cases | A7 $18, Reports 1-21 $22, 
NCCA 1-39 $50. Indexes included. Lot 65.00 
Northeastern 1-175 (1-170 dbl bks) 150.00 
—1-178 (1-110 sheep) 105.00 
Northwestern 1-280 175.00 


-1-235 ase 115.00 


Pacific 1-300 (1-180 dbl bks) 240.00 
1-300 (1-125 sheep) ' 175.00 
Public Lands Decisions 1-42 (lacks bk 25) 20.00 
Public Utilities Repts 1915A-1926E (short 1916d) 38.00 
Southeastern Reporter 1-157 (1-85 dbl bks) 135.00 
—1-157 (1-55 sheep 100.00 


Southern 1-200 250.00 


Southwestern 1-300 275.00 
1-300 (1-187 sheep) 175.00 

I rinity Series (Am. Decisions, Repts & State Repts) , 
$28 volumes including digests and notes. Lot 145.00 

U.S. Supreme Court Reports. Lawyer's Ed., 1-105 in 
26 books. Sheep $30. Fine buckram 56.00 
1-241 in 60 bks, sheep , 50.00 
1-316 in 86 bks, mixed sheep and buckram 122.50 
1-316 in 86 bks, all nice buckram. ee ae 170.00 
—Supreme Court Reporter 106-316 in 45 bks 95.00 


Baldwin's ed. 1-281 in 32 bks & Reporter 282-316 100.00 

Lawyer's Digest with latest pp & rules 37.50 
——Michie’s Cyclopedic Digest 17 bks & latest pp 35.00 
——Other sets, part sets, odd lots U. S. in stock 


AMERICAN DIGEST SYSTEM 
Century 50 sheep $35, buck $50; 


sheep $20, buck $25; 
Dec. 29 bks $100 


Decennial 1-25 
2nd Dec. 1-24 $30; 3rd 


ENCYCLOPEDIAS 
American Law & Procedure 14 bks, 1930, LaSalle $14.00 
Corpus Juris 1-71 & Perm. Anns. 1921-1936........ 65.00 
1-49 continued by Cyc.. ; $0.00 
Ruling Case Law 1-28 & perm. 10v supp 35.00 


Words and Phrases 1-8 $8; 2nd 1-4 $5; 3rd 1-7 $12 


We also buy esteemed used law 


25,000 books, so quantities are limited. 


books. 


libraries which the owners desire to sell in entirety at once to one 


For further 


STATE REPORTS 


information write for 


Alabama 1-80 & 18 prelims in 49 bks (to Southern) .$175.00 


——Another set short Ala. 11-12 & 35-6. Sheep 

Illinois 1-113 (to N.E.). Sheep 

lowa 1-50, Morris | & Greene 1-4 (to N.W.). 

Kansas 1-29 (to Pacific). Sheep. . 
Newly & finely bound buckram 

Louisiana 89 bks in 45 (to Southern) . 

Mass. 1-138 in 69 bks (to N.E.) . Sheep 
Same newly & finely bound buckram 


Sheep 


Rubbed 


Mich. 1-40 & HDW 4yv (to N.W.). Sheep 

Minn. 1-25 (to N.W.). Sheep.. 

Miss. 1-63 in 31 bks (to Southern) .. 

Nebraska 1-8 (to N.W.). Newly & handsomely 


bound oka eel 
N.J. 1-47 & Eq. 1-40 (to Atlantic) . 
Another set newly recased buckram 
New Mexico 3-12 (10 books). As new 
N.Y. Appeals 1-98 in 20. Sheep 
Chancery 38 in 7. Sheep... 
Common Law 80 in 17. Sheep 
Ohio 1-20 & State 1-42 (to N.E.) . Sheep 
Pennsylvania 1-109 & 8114 (to Atlantic) . Sheep 
—110-308 (110-254 sheep) gituia® 
South Carolina Law & Eq. 73 (should be 84) vol 
umes & new series 1-25 (to S.E.) . Sheep 
Tennessee 1-84 (to S.W.). As new 
Appeals 1-15 (to S.W.) .. 
Vermont 1-57 & 8 prelims in 17 books (to Atlantic) 
Sheep 
Virginia 1-74 in 26 books. Michie reprint 
——Another set, in sheepskin bindings 
Wisconsin 1-45 & Pinney 1-3 (to N.W.). 


Sheep 


Sheep 


GO.00 
90.00 
60.00 
292 50 
50.00 
185.00 
50.00 
119.00 
$0.00 
22.50 


150.00 


22.50 
75.00 
100.00 
25.00 
25.00 
15.00 
20.00 
16.50 
90.00 
90.00 


85.00 


210.00 


67.50 


90.60 
125.00 
90.00 
35.00 


TREATISES & LEGAL MISCELLANY 


cash buver. 


CLAITOR’S BOOK STORE 
Baton Rouge, Louisiana 


The nation’s clearing house for good used law books. 


Bogert’s Trust and Trustees. 1935. 7 bks..... $ 35.00 
Brill’s Cyclopedia Crim. Law. 1922. 3 bks 12.50 
Bufford’s Wagner Act. 1941 7.50 
Federal Code Annotated complete to date 120.00 
Huddy’s Automobiles 21 bks in 11, with 1942pp 35.00 
Lawson's Am. State Trials 1-14 35.00 
McQuillen’s Municipal Corporations 191] 21. 8 bks 10.00 
Maloy’s Legal Anatomy. 1930 11.00 
Moore's Fed. Practice 4 bks & 1942pp 30.00 
Remington's Bankruptcy 10 bks & 1940pp 10.00 

11 bks & 1942pp. Complete to date 15.00 
USCA title 12 Banks & Banking with 1942pp 1.00 
We especially want to bid for fine law 








Jury, 1943 VoL. 29 

























Hou te Jucrease E 


Office Efficiency, — = 


Many law offices have been “hard hit” by the loss 


of experienced personnel to the armed forces. 


Doubling-up of duties by the “home-front” law- 
yers partially solves the problem, but it frequent- 


ly results in loss of efficiency. 





There is another factor, however, which may con- a4 
° . studie 
tribute to this loss — namely, the lack of ae 
\cade 

ry was } 

Modern Working Tools! 1941. 

Lie 
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ceivec 

They save you time — save you work — save you worry — yes, tio W 
Milit 


save you from errors in the rush to get things done. 1 hig 
¢ ‘ 5 
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emy 


The trained “West” man is a specialist in making a law library missii 
click. You incur no obligation by “talking it over” with him on 


his next call — or write to 
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Association Award to 
West Point Cadet 


ARL OREN OLMSTEAD, Jr., 
F of Muskogee, Oklahoma, is the 
Bar 


cadet hav- 


winner of the American 


1945 


\ssociation award to the 


ing the highest standing in law 
studies of each year’s graduating 
class at the United States Military 
Academy, West Point. This award 
was presented for the first time in 


1941. 

Lieutenant Olmstead is the son of 
Mr. and Mrs. E. O. Olmstead. He re- 
ceived an honor school appointment 
to West Point from the Oklahoma 
Military Academy. He has achieved 

high scholastic standing, in addi 
lion to participating in many Acad 
been 


activities He has 


the Air 


my com 


nissioned in Force. 


Eldon R. James 
Appointed Law 
Librarian of Congress 


HE Library of Congress an- 
nounces that Eldon R. James, for- 
mer librarian of the Harvard Law 
School, has accepted an appoint- 
ment as Law Librarian, to succeed 
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CURRENT EVENTS 


the late Dr. John T. Vance, who died 
in Lexington, Kentucky, April 11, 
1943. Dr. James received the LL. B. 
degree from the University of Cin- 
cinnati Law School in 1899. For the 


following twelve years he was en- 
g Dr. 
James was a professor of law at 
University of Cincinnati, 1900- 
12; at the University of Wisconsin, 
1912-13; at the University of Minne- 
sota, 1913-14; and dean and professor 
of law at the University of Missouri, 
1914-18. 


gaged in the practice of law. 


Wigmore Memorial 


Service 


NSPIRING tribute was paid to 
| the life and achievements of the 
late John H. Wigmore, dean em- 
eritus of Northwestern University 
School of Law, by members of the 
Bench and Bar 
ice held in Chicago, June 11. Ken- 
neth F. 


board of trustees of the university, 


at a memorial serv- 
Burgess, president of the 


presided. 

Evan A. Evans, of the 
States Circuit Court of 
\ppeals, voiced the homage of the 


Judge 


United 


judiciary. “There is no appellate 
court of standing in the land which 
has not turned for guidance to this 
scholar and his monumental work 
on the Law of Evidence,” said Judge 
Evans. 

Franklyn B. Snyder, president of 
the university, lauded Dean Wig- 
more’s remarkable ability to con- 
tinue his productive legal scholar- 
ship to the end. “On his eightieth 
birthday,” President Snyder said, 
“he presented to the University his 
just-published Guide to Interna- 
tional Law and Practice, and char- 
acterized it with an almost boyish 
pride as ‘My last—no, I mean my 
latest—work.’ ” 

Charles P. Megan, of Chicago, rep- 
resenting the Bar, pointed out that 
the difficult field of 


law was for Dean Wigmore an ab- 


international 


sorbing, lifelong interest. “It would 


seem,” said Mr. Megan, “as if every- 
thing else that he wrote was a side 
issue. He was foremost in the estab- 


lishment of an Inter-American Bar 


Association. He _ organized, pro- 
moted, publicized, and attended 
conferences for the exchange of 


ideas and the working out of plans 
for cooperation in public and _ pri- 
vate law among the nations of the 


continent, the hemisphere, the 
world.” 
Colonel Nathan William Mac- 


Chesney outlined the part played by 
Dean Wigmore in advocating the es- 
tablishment of the present campus 
of the university. He also praised 
Dean Wigmore’s ability to recognize 
teachers of promise and stimulate 
them to high achievement. 

Dean Wigmore’s Treatise on Evi 
dence was described by Robert W. 
Millar, professor emeritus of the law 
school, as “the greatest Anglo-Ameri- 
can book that the 
light.” It resulted in enrich- 
ment of the law beyond compare,” 


ever 
“an 


law saw 


and established Wigmore as “pri- 
mate of the field of Evidence.” 

Professor Millar paid tribute to 
the many-sided character of Wig- 
more’s the 
among which was the establishment 
of the American Institute of Crim- 
inal Law and Criminology. 


contributions to law, 


Colonel MacChesney 
on Alaskan Trip 


OLONEL NATHAN WIL- 
C LIAM MACCHESNEY, now 
on duty in the Judge Advocate Gen- 
eral’s Department, made a recent 
visit to Alaska in the course of the 
duties assigned to him. In an address 
at a meeting of the Military Order 
of Foreign Wars, at which he was 
the guest of honor, he gave his im- 
pressions of the flight for thousands 
of miles along the newly completed 
Alaskan highway, and emphasized 
the importance of the conflict now 
going on in the Aleutian Islands. 
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THE JUDICIAL COUNCILS OF THE STATES 





By GEORGE MAURICE MORRIS 


President, American Bar Association 


HE “inevitability of graduality” annoys the impa 
tient, but sustains the patient, reformer. The pa 
tient reformer is as well satisfied as reformers 

can be expected to be with the Judicial Conference, 

or the Judicial Council, idea and its gradual advance. 

Some of us like to believe that its further advance is 

inevitable. 

he Judicial Council invention has been steadily 
achieving its probably permanent position as an instru 
ment in our state system of administering justice. 
That device was a result of the repeated demonstra 
tion that bodies of temporary character charged with 
reforming court systems, procedure, and even with 
reforming court rules, cannot be relied upon to fix 
the machinery so that it will stay fixed. The administra 
tion of justice is not a matter to which one may give 
concentrated attention for a limited period and then, 
with a sigh of relief, turn away from, saying, “Thank 
goodness! That’s done.” 

In the year 1924 the legislatures of Ohio and Massa- 
chusetts created state judicial councils. Twenty-eight 
states and Puerto Rico now have judicial councils. 
Three states have informal equivalents of these coun- 
cils. Four of the councils are at the moment inactive 
or are in the process of reorganization. Through the 
medium of the National Conference of Judicial Coun- 
cils, the exchange of ideas and of encouragement which 
pass among these state groups indicates that the roots 
of the system are constantly sinking deeper. 

Ihe composition of these state councils varies from 
state to state. Some have as few as six (Rhode Island) 
and some as many as fifty-two (Kentucky) members. 
Chree of them are composed, as is our circuit confer- 
ence here, of judges exclusively. Three consist of 
practicing lawyers exclusively and ten are made up of 
judges and lawyers together. Eleven include judges, 
lawyers and legislators. Four have judges, lawyers, 
legislators and laymen, as such. A member of the 
faculty of the state law school is prescribed as a mem- 
ber in eleven states. 

I asked an informed individual which kind of 
groups gets the best results. His answer was, “Those 
councils which have laymen on them. Where either 
lawyers or judges serve alone they seem to lack the 
energy for sustained attack. Where judges and law- 





Address delivered before the Thirteenth Judicial Conference 
of the Fourth Circuit, Asheville, North Carolina, June 11, 1943 
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yers serve together each group seems to have a difhidence 
about imposing its views upon the other which stultifies 
action. Where, however, laymen are included, thei: 
presence seems to act as an ‘ice-breaker’ and to stir 
activity among the professional members of the council 
l.aymen’s criticisms are sharper.” 

What allowance these observations have made for 
the very large number of variants in the plan and 
manner of functioning of these councils, my informant 
was not asked. Regardless of what that allowance 
may be, however, the conditions under which the state 
councils are operating are by no means uniform. In 
eight states, for instance, there is no appropriation 
from state funds for the work of these councils. In one 
state the appropriation has been as great as $50,000 
per year. State and local bar associations, law schools 
and foundations have made contributions in money 
and personnel to help out some of these councils. The 
variation in financial aid would alone seem to make 
for unevenness in accomplishment. 

Five of these state councils have paid staffs. Three 
have had some paid cxpert help and the remainder 
appear to have depended for their research and study 
product upon their own members and law school 
faculty and students. 

Some councils meet once a month (or oftener if 
necessary). Others meet once a year. Some have de- 
voted themselves to a single project, such as securing 
adoption of rules of procedure in the courts of the 
state to conform to the new Federal Rules of Civil 
Procedure. New Mexico has done that while the coun- 
cil of Puerto Rico has confined itself at the outset 
to the reorganization of the municipal courts. New 
York, on the other hand, has a calendar of fifty-two 
topics while Wisconsin has eleven topics on its agenda. 

Annual reports, monographs, study reports, reasoned 
proposals, etc., are pouring forth from the councils. 
One group recently published sixteen studies in a single 
year. As most of the members of this audience prob- 
ably know, the National Conference of Judicial Coun- 
cils not only publishes a “Handbook,” which in 1942 
ran 191 pages, but publishes a number of monographs 
setting out reforms deemed “necessary to make the 
administration of justice responsive to the needs of 
our time.” In addition, the National Conference is 
issuing the Judicial Administration Series. These are 
permanently bound volumes. The contributors include 
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Director of the Conference Roscoe Pound, George War- 
ren, Professor Robert Wyness Millar, Professor Evan 
Haynes, Professor James J. Robinson. The objective 
of this series of books is the making available to leg- 
islators, judicial councils, courts and the profession, 
the accumulated material relating “to the main 
problems of judicial administration of justice in Amer- 
ica.” The Conference does active work in concert 
ith other groups such as the National Committee 
on Traffic Law Enforcement and the International 
\ssociation of Chiefs of Police. 

But, speaking of the councils themselves rather than 
their national organization, these groups are not merely 
nterested in publishing books; they get things done. 
lhe California Council takes credit for sixty legis- 
itive enactments in eleven years. Massachusetts has 
n excess of fifty acts to its credit. Others (e.g., Arizona 
ind Iowa) cheer when, after years of concentration, 
they get the rule-making power back into the courts. 
he legislation these groups sponsor appears, in variety, 
to touch every aspect of court procedures, processes, 
pleadings, pre-trial, trial, evidence, judgment, appeal, 
court fees, court administration, admission to the bar, 
selecting juries, instructing juries, parole, pardons, 
code revision, etc., etc. The Temple of Justice is 
vetting an inspection and at least an attempted 
cleaning-up which apparently exceeds in extent and 
variety the experience of any of the living ministers 
to that edifice. 

In designating the persons employed to secure their 
ends, the councils mention: the members of the bar, 
the judges, the press, the public and the members of 
the legislature. 
notices of public hearings and sessions, publications 


Media include newspaper releases, 


in bar association periodicals, appearances on bar 
meeting programs, personal contacts with influential 
people, public addresses, attending legislative hear- 
ings and inducing prominent members of the Bench 
ind Bar to attend such hearings. In short, the coun- 
cils have adopted the methods which persons of 
imagination and energy, promoting a cause in the merits 
# which the protagonists have confidence, may prop- 
rly employ. 

In South Dakota, where the funds to operate the 
Council come from the treasury of the integrated state 
bar, all branches of that bar and of the judicial or- 
ganizations of the state cooperate in promoting the 
legislative programs. The Council says, “We get what 
cooperation we need by asking for it.” In West Virginia 
the Council reports its inability to get the supreme 
court of the state to promulgate rules which are rec- 
ommended to it, while from Rhode Island comes the 
report of legislative indifference. 

The unevenness of the progress of the Judicial Coun- 
cils evidences a growth by trial and error. It is another 
illustration of the laboratory testing process for gov- 
ernmental ideas which our state governments afford. 
Some proposals work well in one political and social 
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climate but not in another. Out of it all, however, there 
gradually emerge certain concepts which are accepted 
virtually everywhere as sound both in principle and 
in practical operation. 

Paul B. DeWitt, the then Secretary of the National 
Conference of Judicial Councils, pointed out in the 
Foreword to the Conference’s Handbook for 1941, 
that “for a third time within a century the adminis- 
tration of justice is entering a period of reform. The 
Field Code of 1848, the Judicature Act of 1873 and the 
adoption of the Federal Rules in 1937 and the formula 
tion of the recommendations of the American Bar 
Association in 1938 are the milestones which mark 
this development.” His appears to be a sound enough 
conclusion and it is worth noting that we are a part 
and parcel of this movement. 

This reform movement and the part that the Judi 
cial Conference system of the federal circuits and the 
Judicial Council system in the states are playing in the 
promotion of the administration of justice are gratify 
ing. The performance of these agencies is particularly 
gratifying to those of us who, as judges or lawyers, 
are interested in the organized bar. In the days of the 
genesis of the Field Code and even at the time of 
the Judicature Act of 1873, bar associations in this 
country were chiefly dinning oratorical and library 
enterprises. Today the organizations of the bar are 
potent influences in the formulation of public opinion. 
In that role the bar associations almost everywhere 
have supported with enthusiasm and active working 
effort this judicial council movement. As an example, 
Judge John J. Parker, the indefatigable chairman of 
this Conference, and of the American Bar Association's 
Special Committee on Improving the Administration 
of Justice, has preached, and is still preaching, the 
doctrine up and down the land. 

As you probably know, the American Bar Associa- 
tion’s Junior Bar Conference has conducted, and is 
still conducting, surveys of administration of the state 
courts. These surveys supply much of the data upon 
which the judicial councils function. Without the sup- 
port of the associations of the bar in most states, the 
councils in those states would either not have come 
into being or would not now be operating. One would 
be justified in saying that if nothing more came from 
the organized bar movement, that development would 
have justified itself by its contributions to the promo- 
tion of the Judicial Council idea and the consistent 
support rendered since. 

The American Bar Association, in cooperation with 
state and local bar associations, is making an “all 
out” war effort. For the first time in our history, the 
organized bar is following patterns designed to bring 
specific and concrete aid to the winning of this war. 
Literally thousands of lawyers all over the country are 
working on assigned war tasks under the supervision 
of the organized bar. The entire resources of the 
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American Bar Association have been pledged to this 
endeavor. So far as I am aware, we have yet to call on 
any member of the Association to lend a hand in this 
war work who has refused. Our real task is to develop 
sufficient opportunities for the men who wish to help. 

Notwithstanding, however, all the enthusiasm and 
activity which this situation represents, there is still 
continuing interest of the lawyers in their normal joint 
activity. This has recently been rather graphically dem- 
onstrated. Last March we took a poll of the House of 
Delegates of the American Bar Association. In that 
poll, we set out before the members of the House the 
ten agencies of the Association which we had grouped 
together as being intimately concerned with the war 
effort. We asked the members to indicate which of these 
agencies or committees we could call upon the members 
actively to promote in their own communities. Each 
member was asked to designate the order of his choice. 
Of those persons responding, 54% selected as first choice 
the Special Committee on Improving the Administration 
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of Justice, 50% picked War Work as first choice, 34% 


selected the Committee on the Bill of Rights, and the 


same percentage designated, for first choice, the Com- 


mittee on Civilian Defense, and so on, diminuendo, 


down the list. 
Who could want-a much more gratifying endorse- 


ment of the work which John Parker and his Committee 


on Improving the Administration of Justice have been 
doing? 

Results of this poll indicate to me that lawyers are 
tenacious of idea. They are aware, as Bernard Gavit, 
General Counsel for the War Manpower Commission, 
recently said, that “In time of war, emphasis shifts 
from the ultimate to the immediate,” but they have not 
lost sight of the fact that the always discernible, nevet 
shifting responsibility of the organized bar is the pro- 
moting of the administration of justice. 

A war may be the most absorbing problem of a 
generation, but the administration of justice is the de- 
manding task of an entire civilization. 





MILITARY JUSTICE AND TRIAL PROCEDURE 


By MAJOR GENERAL MYRON C. CRAMER 


The Judge Advocate General 


OLONEL John H. Wigmore, of Northwestern 
University, whose death is mourned by the whole 
Bench and Bar, shortly before his demise wrote 

a letter to the Judge Advocate General’s Department 
in which he compared the procedure of courts with 
that of courts martial. He said: 


In established military trial procedure, three measures 
are in regular practice, which are lacking in ordinary 
civilian criminal procedure. First, in felony cases the ac 
cused is furnished counsel without charge. Secondly, the 
accused is furnished gratis one of the three complete 
transcripts of everything that takes place at the trial. 
rhirdly, the record of the trial is automatically sent up 
to the Appellate Tribunal for review, without cost to the 
accused. Of these three features, the first one is taken care 
of already by the Public Defender System where it has 
been established. But the second and third, so far as I 
know, are totally lacking. I believe that the lack of those 
two features constitutes an unforgivable defect in our 
civilian criminal procedure. 

It may be well to distinguish military law from two 
other legal phases of governmental military activity, 
martial law and military government. Martial law arises 
from a situation in which, during insurrection o1 
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foreign invasion, the normal civil processes fail so that 
the Government must take emergency action by sub- 
stituting the military arm as a temporary agency to 
maintain order at home. Military government is 
established on hostile soil under war conditions, super- 
seding local law. Our subject of military law deals 
with the internal organization, functioning, and dis- 
cipline of the military establishment. 

Ihe military law of the United States is considerably 
older than its Constitution, which provides for military 
as well as for civil government. For example, Congress 
is expressly given power, in and by that document, 
to make rules for the government and regulation of 
the Army, including militia in federal service, and 
generally to make all necessary and proper laws to carry 
out that power. The President is constituted its Com- 
mander in Chief, required to commission officers, and 
generally directed to take care that the laws be faith- 
fully executed. 

Our written military law is the successor of many 
codes, some of which remain for our inspection and 
edification, some do not, but we find that our principal 
military offenses, or many of them, are the same as 
those known to and prosecuted by the Greeks, Romans, 
Germans and French. The Franco-German system, orig- 
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inally entrusted to the Chief, or by his delegation to 
the priests, in its natural development gradually fell 
under the Colonel or some officer invested with the 
regiment”—that is the staff of judicial authority. The 
French court martial appeared about 1665, the corres- 
ponding German institution somewhat earlier. 

In England the original of the modern court martial 
was variously known as the Court of Chivalry, the Court 
f Arms and the Court of Honor. It will be a sorry 
day if ever the American court martial forgets that 
origin or those titles. Its aims and practices can be 
understood only if one remembers that it is a court of 
honor, no less than a court of law. 

Che little volume of hoary and respectable lineage, 
which has boiled down what we Americans originally 
learned from the British Army and have since gathered 
from our own experience in the 167 years of our national 
existence, “A Manual for Courts Martial, United States 
\rmy, 1928,” contains only 341 pages, including forms 
and index. The first 200 in clear and legible type 
supply a statement of the principles and procedure, 
so complete, simple and brief that its general effect and 
the nature of the system created can readily be grasped 
by a reasonably well-educated person in a night’s study. 
For you it would be light reading. It is the Judge Ad 
vocate’s Bible. I recommend you to sit down and en- 
joy it some evening. Then follow the 121 Articles of 
War in 28 pages of smaller type. The articles as at 
present in effect are, with comparatively few amend- 
ments, as they were adopted by the Congress in 1920 
when the lessons of the first World War were still fresh. 
hey are the military commandments of the Govern- 
ment through its elected legislative representatives. 
The Manual proper is revised from time to time in the 
office of The Judge Advocate General and published 
by direction of the President; for military courts, though 
true courts of law, are conducted under the Constitution 
as part of the executive and not the judicial function. 
Changes must be submitted yearly to Congress. 

I venture to say you will not find anywhere in the 
world a more compact or more readily understood body 
of substantive and procedural law. But please observe 
it deals with criminal law only, administered by mil- 
itary commissions (e.g., in the saboteur cases) , provost 
courts (as in Hawaii recently) and courts martial. 

Although our office assists the Government in many 
civil matters, courts martial pass on criminal charges 
alone brought against officers and men of the Army, 
attached Marine Corps personnel, and other groups 
relatively too small to require listing here. Their juris- 
diction is entirely penal and disciplinary; they have no 
power to adjudge payment of damages or collect private 
debts. We have three kinds: Summary courts martial 
consisting of one officer, which can impose a punish- 
ment of confinement for no more than one month, spe- 
cial courts martial of not less than three officers, with 
power to confine for six months, and general courts 


martial, whose jurisdiction covers the high, low and 
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middle justice, including crimes punishable by death, 
dishonorable discharge of an enlisted man and dis- 
missal of an officer. The general court martial is the 
highest military criminal court of original, and, so far 
as may be, general and complete jurisdiction. 

In view of this fact, and because the field is too large 
to examine completely, I confine myself to the work 
of the general court martial. Upon the doings of this 
court, a creature of the Congress and military agent 
of the Chief Executive as Commander in Chief, rests 
primarily the structure of military justice. It consists 
of at least five officers as experienced as the war-time 
situation permits, including one law member who makes 
rulings, and a President whose function is described by 
his title. It is appointed by the same authority (a com 
manding officer of high rank) who has, after trial, the 
duty of reviewing the sentence and the power to approve 
and confirm, including the power to disapprove the find- 
ings, wholly or in part, and to mitigate or remit the 
whole or any part of the sentence. Members are sub 
ject to one peremptory challenge on each side and any 
number of challenges for cause. The balloting on find- 
ings and sentence, after the evidence is all in, is secret. 
The prosecutor is a trial judge advocate designated 
for the purpose and possessing the same quasi-judicial 
duty of fairness to the accused imposed by civilian 
criminal tribunals on their prosecuting officials. 

The accused is protected throughout his prosecu 
tion by the same Bill of Rights (with one exception 
hereafter noted) which takes care of the civilian and 
the rules of evidence are, generally speaking, the same 
as those applied in the federal civilian courts. I need 
scarcely add that his guilt must be proved beyond a 
reasonable doubt. 


Colonel Wigmore has spoken of some other and 
peculiarly favorable features, such as ease of appeal. 
Reviews and rehearings, though not technically de- 
nominated appeals, serve a similar purpose in a less 
rigid form. Every general court martial record auto- 
matically goes to the office of The Judge Advocate 
General in Washington, where it is checked for reg- 
ularity and legality, and in certain cases its validity 
must be further passed upon by one of four Boards 
of Review, and then by The Judge Advocate General 
himself. In the most serious cases the Secretary of War 
and the President of the United States have the final 
say before sentence may be executed. 

One of the most common sources, I think, of such 
distrust of the system of military justice is the knowl- 
edge that “cases arising in the land and naval forces” 
are exempted by the Fifth Amendment of the Con- 
stitution from the requirement as to presentment and 
indictment by grand jury. This is the exception to 
which I previously made reference. I am sure such 
doubts would be dispelled from the mind of every 
reasonable person if he knew the ample provision for 
preliminary investigation which is employed instead. 


“Forms for use in connection with General Courts 
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Martial,” are regularly issued by the War Department, 
the most recent of which was distributed less than a 
month ago. The endeavor has been to make as nearly 
foolproof as possible the provisions of law applicable 
to pre-trial investigation and the record of the trial 
itself. Under the former head you will find that in 
formation must be given to the accused of the nature 
of the charges against him, the names of the accuser 
and the witnesses, the fact that the charges are about 
to be investigated, his right to cross-examine all wit- 
nesses and to present, and compel the investigator to 
help him with, anything he may desire brought out 
in his own behalf by way of defense or mitigation; 
he must be told that it is not necessary for him to make 
any statement with relation-to the charges, together 
with the warning that, if made, it may be used against 
him. Consideration at this stage must be given to any 
question of mental defect, derangement or abnormality. 
\fter attaching all expected testimony and necessary 
documents, and a record of any previous convictions, 
the investigator must certify: 

In arriving at my conclusions, I have considered not only 
the nature of the offenses and the evidence in this case, 
but I have likewise considered the age of the accused, his 
military service, the necessity for preserving the manpower 
of the Nation in the present emergency, and salvaging all 
possible military material, and the established policy of 
the War Department that the trial by General Court 
Martial will be resorted to only when the charges can be 
disposed of in no other manner consistent with military 
discipline. 

I assure you that when the Department asks for 
such a written memorandum, it is not for the purpose 
of producing a self-serving document, with any inten- 
tion to make evidence, but is simply employing a 
device to preserve and make available for the trial 
the whole truth as far as obtainable and, at the same 
time, to secure for the accused the safeguards long 
required by law. In short, here is another example 
of the adequacy, efficiency and fairness of the system 
employed. 

Even if the commanding officer, who has the power 
to direct that the charges be tried, receives from the 
investigator at the close of the preliminary investiga- 
tion a recommendation for a general court martial, that 
recommendation may, nevertheless, be disapproved: 
another precaution against unwarranted prosecution. 

The succeeding forms, which apply to the trial itself, 
are for a similar purpose and, particularly, designed to 
insure that all important provisions of law are carried 
out, and all important occurrences noted in permanent 
form. 

Except in the comparatively rare instances where 
civilian lawyers are employed, if even then, the trial 
before a military court finds nobody present with any 
reason whatever to drag out the proceedings; whereas 
in civilian courts such a motive cannot be entirely elim- 
inated. Looked at from the standpoint of the fact- 
finding tribunal, a jury of officers, there is of course 
a desire to secure the ends of good order and military 
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discipline, but also an understanding of the practical 
problems of the army man on trial. The officer who 
collects the evidence and helps the prosecution present 
it is usually a line officer. The chances are that he has 
regretted the necessity of making charges at all, for he 
also is a soldier. The whole set-up is as favorable to 
the accused as it could well be, because the motive to 
protect an innocent soldier and restore him to his duty 
is more powerful than any other consideration which 
could possibly influence the mind of the man’s im- 
mediate commander or the court. Even the prosecutor 
is not unfavorably disposed. He escapes some of the 
motives which might tend to make a district attorney 
hard and cynical, having no temptation to advance his 
political fortunes and being free from political or public 
pressure. 

This sort of a trial, preceded by this sort of an in- 
vestigation, furnishes a practical, intelligent, flexible 
and humane system of criminal determination and pro- 
cedure. Why, then, should there be any misunder- 
standing of its character and objects? Two explana- 
tions at once occur to me. The American people un- 
derstand penal systems, or think they do. But this 
institution is primarily not penal but disciplinary, and 
our citizens are not trained to the necessity for dis- 
cipline. Moreover, they do not understand how so 
short a trial can be fair, because they are accustomed 
to great license afforded trial counsel in cases involving 
the determination of issues so important to the life and 
liberty of the individual, accompanied by waste of time 
and a great deal of talk. 

It is an exceptional case which requires more than 
a day to try, and in which trial is not completed with 
in thirty days after confinement. 

We have to admit an element of inexperience, in 
war-time, among the personnel of court, prosecution 
and defense. Of this deficiency we are keenly aware, 
and our constant endeavor is to eliminate that by-prod- 
uct of war conditions. You will be patient with this 
phase, | am sure, for as I said before it is your Army, 
and those young officers, who have so much to learn 
in a short time, were civilians only a few months ago. 

I think I have given you a fair picture of what 
happens to the accused officer or enlisted man, from 
the moment he is charged with a military offense until 
his sentence is confirmed and ready for execution. But 
there still remains the principle of clemency implicit in 
the whole system. The first reviewing authority (the 
appointing officer) , as we have seen, possesses, in effect, 
a measure of power to exercise it. Every person serving 
a general court-martial sentence has an absolute right 
to receive new consideration at the end of six months. 
Ihen, quite apart from its duty to examine for legal 
sufficiency, our Military Justice Division at Washington 
has the function of initiating clemency recommenda- 
tion, where the sentence appears unduly severe or in- 
appropriate, and handles recommendations for clem- 
ency referred to our office by the Secretary of War and 
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{he Adjutant General. 

Perhaps I should add that the War Department does 
not stop even here, but has provided, in the disciplinary 
barracks and the rehabilitation centers, reformative, 
correctional institutions in which hopeful cases are 
separated from the incorrigibles and sent to one or the 


other of those institutions for the salvage of the valuable 
human material, in the interest of the men themselves 
and to supply an additional pool of experienced man- 
power.. Colonel Stimson, when originally Secretary 
of War on the Cabinet of President Taft, had much to 
do with the initiation of this enlightened idea, started 
is a result in 1915 at Fort Leavenworth by my prede- 
cessor Judge Advocate General Crowder, and activated 
n the nine service commands December 1, 1942. The 
Disciplinary Barracks has time to take the longer view 
and to include vocational training; the centers make 
a quicker turnover for restoration to duty. 

Che office of The Judge Advocate General at Wash- 
ington is charged in addition to its other important 
duties with general supervision of military justice 
throughout the entire Army wherever its elements are 
situated. Performance of that duty involves, among 
other functions, the following: 

Interpretation and construction of the Articles of 
War and the Manual for Courts Martial; 

The maintenance of uniformity of punishment im- 
posed by Courts Martial; 

Keeping to a minimum the number of trials, and 
avoidance of unnecessary delay in the disposition of 
charges; 

Advice to the President in many matters, particular- 
ly those involving jurisdiction; 


THE RENEGOTIATION OF CONTRACTS 


Initiation of legislation and changes in the Manual 
with a view to simplification or other improvement; 

Recommendations and advice in connection with 
operation and conduct of the disciplinary barracks 
and rehabilitation centers; 

Representing the War Department in habeas corpus 
proceedings brought by prisoners confined under sen 
tences imposed by courts martial; and 

Initiation of or participation in the establishment 
of policies designed to maintain discipline, conserve 
manpower, and avoid injustice or unnecessary hard 
ships to individuals. 

I have attempted, without quoting from or referring 
unnecessarily to original sources which your own in 
vestigation would enable you to read for yourselves, 
to excite interest in our system of military law and 
its application, and to guide you in examining further 
if you wish. We Army lawyers do not venture to force 
upon you our views, still less to insist that any of our 
theories and practices are necessarily applicable to your 
own problems. We do, however, earnestly desire to 
have it understood, especially in a time of such serious 
danger and emergency, that we are doing our best to 
administer properly, promptly, fairly, and in the interest 
of the American public and its war effort, what we 
believe is, on the whole, a sound and good body of 
military law. If I have in any degree succeeded in my 
purpose, please help us spread the news that our sys 
tem is not crude or uncivilized; on the contrary that, 
while firm and efficient, it is neither harsh nor cruel, 
but thoroughly American in its worthy designs and 
honorable practices. 


LAWYERS AND THE RENEGOTIATION 
OF CONTRACTS 


By J. HARRY LaBRUM 


Lieutenant Colonel, Signal Corps, Army of the United States 
Member of the Bar of Philadelphia and District of Columbia 


HE Renegotiation of War Contracts Law! is a new 

departure in American jurisprudence. It relies al- 

most entirely on administrative wisdom. Its suc- 
cess in attaining particular objectives is closely related 
to a practical, business approach. In order to achieve 
flexibility, the statute has few specific rules or yard- 
sticks. 


The views expressed herein are personal and are not to be 
construed as official or as reflecting those of the War Department 
or Signal Corps. 


1. Sec. 403, Title IV, Public Law No. 528, 77th Congress, 2nd 
Session, c. 247, approved April 28, 1942; 56 Stat. at Large 245, 
41 U.S.C., note prec. Sec. 1; as amended by the Act of October 
21, 1942, c. 619, Sec. 801 (a), 26 U.S.C. Act 1942, Par. 801. 
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There is little of the spectacular in it as regards the 
victory program; yet it is considered one of the leading 
factors in accomplishing maximum wartime produc- 
tion. And at the same time private enterprise looks to 
it to preserve the efficiency of American business for 
post-war adjustment. 


Terms of Act 
Essentially, the law permits the government to re- 
capture, before taxes, that portion of a contractor's 
profit which is deemed “excessive.” Four departments 
~the War, Navy and Treasury, and Maritime Commis- 
sion--are required to eliminate excessive profits in their 
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contracts or subcontracts. A contract provision requil 


ing renegotiation is mandatory in each contract or sub 
contract in excess of $100,000. Subcontractors of all 
tiers may be renegotiated, no matter how far removed 
from the original prime contract. Authority is given 
to the Secretary of the Department involved to refix 
the contract price. Renegotiation may be by individual 
contract; or it may cover the war business of a con- 


tractor for the fiscal year. 


Other Plans of Profit Limitation on War Contracts 


During World War I, resort was had to the practice 
of using a cost-plus type of contract. This method 
proved very unsatisfactory? and in the First War Powers 
Act® this form of contract was specifically prohibited. 

Seginning in 1934, legislation was enacted limiting 
profits to a fixed percentage of the contract price. The 
first of these statutes was the Vinsom Trammel Act,‘ 
which limited profits on contracts for naval vessels and 
naval aircraft to 10% of the contract price. 

In 1940, legislative preference veered to the excess 
profits tax method of controlling profits. The Second 
Revenue Act of 1940° suspended. the successive profit 
limitation statutes which had been enacted beginning 
with the Vinson Trammel Act. 

Prior to 1941 various statutory safeguards existed 
limiting the right of government procurement.® The 
First War Powers Act authorized the President to per- 
mit a department to negotiate contracts without regard 
to these statutory restrictions, whenever this would fa- 
cilitate the prosecution of the war. The Second War 
Powers Act? authorized the President to designate de- 
partments to inspect the plants and audit the books 
and records of any contractor or subcontractor with 
whom a defense contract had been placed. By Executive 
Order’ the President designated among others the War 
Department, Navy Department, Treasury Department 
and Maritime Commission as the departments empow- 
ered to inspect and audit “to prevent the accumulation 
of unreasonable profits.” Under this authority, the 
War and Navy Departments and Maritime Commission 
on April 25, 1942,° established Cost Analysis Sections 
and Price Adjustment Boards. The Price Adjustment 
Boards were to aid in securing voluntary refunds when- 
ever profits were deemed excessive. This formal pro- 
cedure confirmed a practice already in existence. This 
consisted of negotiations between contracting officers 
and contractors looking to readjustment of prices on 
contracts entered into without adequate cost experience. 

In the early part of 1942, impetus was given to Con- 
gressional consideration of further legislation to combat 


2. See “War Contracts and Profit Limitation” by Buel W. Patch, 
in Editorial Research Reports, Vol. 11, No. 16, Nov. 16, 1942, p. 
279 et seq. 

3. Act of Dec. 18, 1941, Public Law 354, 77th Congress. 

4. 48 Stat. 503, 34 U.S.C.A., Sec. 494. 

5. 54 Stat. 1003 (1940) , 34 U.S.C.A., Sec. 496a. 

6. These statutes are discussed in Opinion of Attorney General 
of August 29, 1942, construing the First War Powers Act and Execu 
tive Order 9001. 


7. Public Law No. 507, 77th Congress, 2nd Session. 
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profiteering by the decision of the Supreme Court in the 
Bethlehem Steel case..° The dictum in that case to 
the effect- 

If the executive is in need of additional laws by which 
to protect the nation against war profiteering the Con- 
stitution has given to Congress, not to this Court, the powe 
to make them. 

brought home to Congress the fact that it had a duty 


to control profits on War Contracts by legislation which 
had every possibility of being upheld constitutionally. 

Then the Jack and Heintz case broke." After the 
Congressional investigation became a source of public 
gossip, renegotiation was already on its way to enact- 


ment into law. 


Legislative History of Renegotiation Law 

I'he origin of the present law was a proposal to limit 
profits on war contracts to 6%.'* The War and Navy 
Departments objected. A flat limitation of profits, it 
was pointed out, afforded no incentive to reduce costs; 
gave no reward to low-cost producers; and was too in- 
flexible to take into consideration the many factors 
which go into successful production of war material. 
\ flat profit limitation was envisaged as a return to the 
discredited cost-plus contract of World War I. Ad- 
ministration leaders proposed as an alternative a com- 
pletely flexible and voluntary procedure which would 
permit readjustment and renegotiation of contract 
prices without being hampered by any fixed rules or 
profit percentages. As finally approved, the Act gives 
the Secretary of each of the four named Departments 
the right to refix thé contract price; not merely the 
right to negotiate. 


Administration of Act 

Ihe answer to whether or not a particular contrac- 
tor’s profits are excessive depends upon the considera- 
tion of a variety of factors. How much capital has the 
contractor invested in his war business? How much 
money has been spent in converting from peacetime 
to wartime products? How efficient has the contractor 
been in his productive process? What was the con- 
tractor’s profit record during representative peace years? 
How has the contractor's change to war products af- 
fected his prospects for post-war peacetime production? 
What contribution has the contractor made by assign- 
ment of patents, transfer of control of production 
methods, and the like, to the war effort? Has he con- 
tributed his “know-how” to possible competitors in 
order to aid the war effort? How do the profits earned by 
this contractor compare with those earned by other con- 
tractors in the same line of business? How do they com- 








8. Executive Order 9127, April 24, 1942, 7 Fed. Reg. 2753. 

9. W.P.B. Release No. 1017, April 30, 1942. 

10. United States v. Bethlehem Steel Corp.; Bethlehem Ship- 
building Corp. v. United States; 315 U. S. 289; 62 Sup. Ct. Rep. 
581; 86 L. ed. 521 (1942). 

11. See Hearings before Committee on Naval Affairs on H.R. 
6790 (The Smith Bill) 77th Congress, 2nd Session, 2625-26, 2670- 
2681. 

12. The Case Amendment to H.R. 6868, which was passed by 
the House on March 28, 1942; 88 Cong. Rec. 3202, 3231. 
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ire with other war contractors generali;? These and 
others are the many factors which must be considered. 

For this purpose certain administrative machinery 
has been set up.!* A Price Adjustment Board repre- 
sents each of the four Departments involved. The 
War Department differs from the other three agencies 
in actual operation. The War Department Price Ad- 
jusument Board is not primarily an operating unit. It 
is concerned chiefly with policy; general supervision of 
renegotiation; the assignment of cases to subdivisions 
for the actual operations of renegotiation; and the final 
ipproval of completed renegotiation proceedings. The 
ictual work of renegotiation is conducted by some forty- 
five Price Adjustment Sections which have been estab- 
lished in each of the Services of Supply of the Army 
Service Forces, and in the Materiel Command of the 
\rmy Air Forces 

Unlike the War Department, the Price Adjustment 
Boards of the Navy, Treasury, and Maritime Commis- 
sion are operating units. The Navy Price Adjustment 
Board has three regional offices, located in San Fran- 
cisco, Chicago and New York. The Treasury Depart- 
ment and Maritime Commission have not yet sub- 
divided their activities. 

By agreement among the boards, that department 
which represents the largest dollar amount of the con- 
tractor’s business—prime contract, subcontracts or both 

renegotiates as agent for all of the departments. 
If the War Department is assigned a contractor, he is 
renegotiated by that Price Adjustment Section—Engi- 
neers, Ordnance, Signal Corps, etce.—which accounts 


for the largest volume of the contractor’s business. 


Practical Legal Problems 
a. Subcontracts 

The Vinson-Trammel Act of 1934, like the present 
Renegotiation of War Contracts Law, also dealt with 
subcontracts. However, a narrow interpretation of the 
term “subcontract” was applied under the Act in the 
\luminum Company case. '* Standard commercial art- 
icles were held not to be included in the term “sub- 
contract.” 

By contrast the provisions of the renegotiation law 
dealing with subcontracts are wide and all-inclusive. 
It has been interpreted to include subcontractors of 
all tiers; and to include standard commercial articles.5 

By the definition of “subcontract” in the renegotia- 
tion law, the term “article” includes material, part, 
assembly, or “other personal property.” The depart- 
mental interpretation excludes from renegotiation a 
subcontract which covers real property; or improve- 





13. See Carman G. Blough: “Mechanics of Renegotiation,” in 
Journal of Accountancy, March, 1943, p. 200 et seq. 

14. Aluminum Co. v. Commissioner of Internal Revenue, 47 
U. S. Board of Tax Appeals 543 (Aug. 13, 1942). 

15. See Lt. Col. Chas. H. Dyson: “Renegotiation of Government 
Contracts—U. §. Army Organization and Procedure” in New York 
Certified Public Accountant, Vol. XIII, May, 1943, pp. 304, 307. 

16. See “Joint Statement by the War, Navy and Treasury De- 
partments and the Maritime Commission of Purposes, Principles, 
Policies and Interpretations under Sec. 403 of the Sixth Supple- 
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ments thereon; or equipment designed to become a part 
thereof. However, a prime contract involving real 
property is still subject to renegotiation. 

How much of a contractor's business is subject to 
renegotiation? This may prove to be a difficult ques- 
tion in the case of a subcontractor several tiers removed 
from the prime contractor. The subcontractor may 
in some cases furnish standard commercial fabricated 
items, where it may be difficult, if not impossible, to 
allocate sales between renegotiable and non-renegotia- 
ble business. 

By departmental interpretation,'® it is not necessary 
to submit a complete analysis of all sales in order to 
arrive at a segregation of the two types of business. 
The boards allow a reasonably intelligent estimate 
to be made. This can be based on priority ratings, 
end use of the product, test checks of a portion of the 
period, or any other reasonably intelligent index. 

b. Excessive Profits 

Most of the controversy which has raged around the 
renegotiation law concerns the meaning of “excessive 
profits.” 

The Act defines excessive profits as: “Any amount 
of a contract or subcontract price which is found as a 
result of renegotiation to represent excessive profits.” 
Renegotiation is defined in the Act to include 
the refixing by the Secretary of the Department of the 
contract price.” 

Various attempts have been made to describe “ex- 
cessive profits.” Thus, the War Department Price Ad- 
justment Board'? defines them as “those inordinate, 
unjustified or perhaps unanticipated profits which 
reasonable men would agree the contractor should 
not retain.” Excessive profits have also been defined 
as the amount of profits which exceed a fair margin 
under all the circumstances.'§ 

There is no exact legislative definition of the term 
“excessive profits.” However, a sketchy framework has 
been provided in the renegotiation law. Thus “In... 
determining excessive profits the Secretaries . . . shall 
not make any allowances for any salaries, bonuses 
or other compensation paid by a contractor to its officers 
or employees in excess of a reasonable amount” 

“In determining the excessiveness of profits . . . the Sec- 
retaries shall recognize the properly applicable ex- 
clusions and deductions of the character 
under .. . the Internal Revenue Code.” The War De- 
partment Price Adjustment Board'® has interpreted 


allowed 


the words “of the character” as negativing any re- 
quirement that the Price Adjustment Board must nec- 





mental National Defense Appropriations Act., 1942, as amended,” 
dated March $1, 1943 p. 10. 

17. War Department Price Adjustment Board Instructions num- 
bered PAB-5, quoted in Prentice Hall Government Contracts, 
Par, 25, 346. 

18 Op. cit., supra, note 15; p. 7. 

19. “Principles, Policies and Procedures to be followed in Re- 
negotiation” issued by War Department, quoted in Prentice Hall 
Government Contracts, Par. 25, 211. 
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essarily allow the actual amount of exclusions and de- 
ductions which the Bureau of Internal Revenue would 
permit. 

c. Before Taxes 

The Price Adjustment Boards have concluded that 
profits subject to renegotiation are those before taxes. 
The theory is that taxation is the duty of Congress; 
that the rate of tax is a determination by Congress of 
what a company should contribute to the war effort 
out of its net profits; that therefore the Price Adjust 
ment Boards have no authority to consider profits after 
taxes. The rule, however, has been relaxed in some 
cases where companies have little or no tax base, and 
the effect of income and excess profits tax is unusually 
severe. Here profits after taxes may be taken into con- 
sideration in renegotiation.?° 
d. Contracts Entered into Prior to April 28, 1942. 

The Act prescribes renegotiation for all contracts 
except those for which final payment was made prior 
to April 28, 1942. The departments usually apply this 
provision in a practical businesslike way. Technically 
any contract on which final payment was not made 
until after April 28, 1942, is subject to renegotiation 
under the law. However, if the contract was completed 
and delivery made, the mere fact that a small amount 
remained unpaid on April 28, 1942, would not be 
used by the various boards as a reason why they 
should renegotiate that particular contract. On ques- 
tions of reorders and optional agreements the test 
applied is: Has a new or additional promise been given 
by the contractor concerning the additional order, or 
is the additional quantity covered by an option unde 
the original contract? If no new promise or obliga- 
tion has been made, then the entire contract is rene- 
gotiable. On the other hand, if the new delivery rep- 
resents a new undertaking, then only that portion of 


the contract is subject to renegotiation. 


e. Contracting Officer and Price Adjustment Board 


Contractors at times are puzzled by a seeming du- 
plication of effort by governmental agencies. A contract 
may be renegotiated by a contracting officer and late 
the contract may be renegotiated on an over-all basis 
by a price adjustment section or board. 

This arises out of the fact that the contracting officer, 
under the wide powers granted him by the First War 
Powers Act and Executive Order No. 9001, was ob 
ligated to see that fair and reasonable prices were paid 
for the material purchased. The objective, however, 
was quantity and speed of production. Limitation of 
profits at the time was secondary. Cost experience was 
limited. Production experience in many cases did 
not exist. If it did exist, it embraced quantities much 
smaller than the vast procurement program actually 
undertaken. Hence arose the practice of negotia 





20. Op. cit., supra, Note 17. 
21. Op. cit., supra, Note 16, paragraph J-PAB-6, quoted in 
Prentice Hall Government Contracts Par. 25, 137. 

22. Ibid. J-PAB-5, quoted in same work, Par. 25, 136.2. 
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tions for voluntary refunds and reductions in price, once 
cost experience was known. 

Under the Renegotiation Act, the Price Adjust- 
ment Boards, with the Secretaries of the Departments, 
have the power to compel reductions in contract prices. 
This power can in turn now be delegated to contract 
ing officers. They are limited, however, to those cases 
not taken by the Price Adjustment Sections. The latte: 
can withdraw from the contracting officer this author 
ity to renegotiate contracts during over-all renegotia 
tion proceedings by the price adjustment sections o1 
boards. Once a company is assigned for over-all re 
negotiation, the contracting officer loses his authority 
to renegotiate individual contracts completed or partly 
completed in that fiscal or calendar year. However, in 
order to encourage contractors to make voluntary ad 
justments on all contracts, contracting officers have 
been given the power to accept such reductions at any 
time, even during over-all renegotiation before a Price 
Adjustment Section. The practice is for Price Adjust 
ment Sections to issue orders to the contracting office: 
directing him to refrain from renegotiating with a pat 
ticular contractor during over-all renegotiation. 

f. Post-War Conversion 

A source of difficulty is the question of reserves for 
post-war conversion. Initial costs of converting from 
peacetime to war activities are generally allowed. The 
return trip from war to peace activities may also entail 
expenses in the future. These are at present not al 
lowed as costs against the various contracts on the 
ground that they are too ephemeral.*" 

g. Losses from Prior Years 

Deduction of operating losses from income during 
years preceding 1942, as provided for in Section 122 
of the Internal Revenue Code, is not a proper deduc- 
tion for renegotiation purposes. However, where the 
loss is attributable to renegotiable contracts, it may be 
considered; but it will not be allowed where it is due 
to commercial business or to contracts not subject to 
renegotiation.?? 

h. Limitations 

Ihe Act permits a contractor to file financial state 
ments for any prior fiscal year or years. If this is done, 
the Secretary of each Department must give written 
notice within one year thereafter of a date and place 
of an initial renegotiation conference. This conference 
must be held within 60 days of the date of notice; 
otherwise the contractor is relieved of renegotiation.?3 

Another section of the Act provides that renegotia- 
tion may not be commenced more than one year afte1 
the close of the contractor’s fiscal year within which 
completion or termination of the contract occurred. 
“Completion” of the contract has been defined as 
delivery by the contractor and acceptance by the gov- 
ernment; not necessarily payment. “Commencement” 





23. See “Joint Regulation”—concerning financial statements is- 
sued Feb. 1, 1943; reported in CCH War Law Service—Government 


Contracts Par. 27, 295.10 et seq. 
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f renegotiation has been interpreted to mean the date 
set by the Board for the initial renegotiation confer- 
nce. 

Royalties 

By Public Law No. 768, 77th Congress,24 whenever 
in invention is manufactured for the United States 
with a license from the owner and such license provides 
for payment of royalties, if the amounts of royalties 
are believed by the head of the Department or agency, 
to be unreasonable or excessive he is required to notify 
the licensor and licensee and to fix such rate of royalty 
as he shall determine is fair and just. In renegotiation 
proceedings, royalties appear as items of cost. The 
allowance of costs for this item is limited by such or- 
der as may exist which fixes the amount of royalties 
under the Royalties statute. Even in the absence of 
an order fixing royalties, renegotiation authorities must 
consider whether the royalty cost is fair and reasonable 


under the cimcumstances.?5 


Pending Legislation on Renegotiation 


1. The Truman Committee Bill (H. R. 2324) 

A comprehensive examination has been made by the 
rruman Committee** covering renegotiation; its func- 
tions, history, and administrative problems. 

Following the Committee’s report,?7 a Bill (H. R. 
2324) was introduced on March 29, 1943, in the House, 
effecting two amendments in the Renegotiation Act. 
These are: 

1. Requiring contractors and subcontractors to file 
financial statements for each fiscal year, and 

2. Increasing the over-all exemption from $100,000 
to $500,000. 


The Bill was referred to the House Committee on 


24. Act of Oct. 31, 1942, P.L. 768, 77th Congress. 

25. Op. cit., supra, note 17, numbered J-PAB-7, quoted in 
Prentice Hall Government Contracts, Par. 25, 138. 

26. “Special Committee Investigating the National Defense 
Program” pursuant to S. Res. 71 (77th Congress) . 
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Ways and Means, which has not yet reported it out of 
committee. 


B. Vinson Bill (H. R. 1900) 

In the summer of 1942, a Congressional committee 
began hearing evidence of contingent fees and com- 
missions in exorbitant amounts being received by sales 
representatives or “war brokers” for obtaining govern- 
ment business. 

Bill H. R. 1900 seeks to correct this situation. As 
finally reported out by Committee,** the Bill amends 
the Renegotiation Act by adding to the present defini- 
tion of “subcontract” any arrangement to pay any 
amount contingent upon the procurement of a wat 
contract. Exemption is provided for contractors who 
de not gross more than $25,000 for the fiscal year. 

This Bill was passed by the House on April 20, 1943, 
and has been reported favorably by the Senate Com 


muttee.*? 


Conclusion—Our Job as Lawyers 


How can we as lawyers best do our job? Obviously, 
to serve adequately we must be adequately informed. 
Ilo be competent advisers, it behooves us to absorb 
fully what has already been said on the subject. The 
future development of this field has its roots in the 
material now at hand. We may not agree with the 
principle of renegotiation; we may in fact thoroughly 
disapprove it. But of one thing we may be certain. 
Renegotiation, or an equivalent safeguard against ex- 
cessive profits on war contracts, is here to stay. We 
must, therefore, know and understand all that has oc- 
curred. Then only can we truly fulfill our responsibili- 
ties as lawyers to our particular client—contractor or 
the government—to ourselves, and to our country. 





27. “Additional Report of the Special Committee Investigat- 
ing the National Defense Program’—Report No. 10, Part 5. 

28. See Report No. 353, House of Representatives, 78th Con 
gress, Ist Session, (April 12, 1943). 

29. Senate Report No. 255, 78th Congress, Ist Session. 








Notice of Annual Meeting of Members 
American Bar Association Endowment 


HE annual meetings of members of the American Bar Association Endow- 
ment will be held at the Drake Hotel, Chicago, during the week of the 
annual meeting of the American Bar Association, August 23-26, 1943, for the 
election of a member of the Board of Directors for the term of five years and 
for the transaction of such other business as may come before the meeting. All 


members of the American Bar Association are members of the Endowment. 


Howarp L. BARKDULL, 
Secretary 
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NEW RULES OF FEDERAL CRIMINAL PROCEDURE 


By ARTHUR T. VANDERBILT 


Chairman, Advisory Committee on Federal Rules of Criminal Procedure 


HE success achieved by the new Federal Rules of 

Civil Procedure accentuated the desirability of 

attaining a similar result in the field of federal 
criminal procedure through the delegation of rule- 
making power to the Supreme Court to be followed by 
a set of rules introducing a simple, uniform procedure 
throughout the entire federal judicial structure. The Su- 
preme Court had been previously granted such author- 
ity in respect to appellate procedure in criminal cases. 
The Act of June 29, 1940, conferred on the Court the 
same power in respect to preliminary and trial pro- 
cedure. It may be interesting to observe that the enact- 
ment of this statute completed the delegation to the 
Supreme Court of a rounded and complete rule-making 
power in every field of federal practice and procedure. 
In the early days of the Republic this power was granted 
by the Congress to the Supreme Court in respect to 
equity and admiralty procedure. The Bankruptcy Act 
contains a similar provision in respect to bankruptcy 
proceedings. The Act of June 19, 1934, vested like 
authority in respect to civil actions at law. In 1940 
the circle was completed by reposing in the Supreme 
Court, rule-making power in the entire field of criminal 
procedure. 

In the exercise of the rule-making power for criminal 
cases the Supreme Court adopted the same course that 
it had pursued in framing rules of civil procedure. 
On February 3, 1941, it appointed an Advisory Com- 
mittee to prepare a draft of the rules of criminal pro- 
cedure. This committee is composed of seventeen mem- 
bers, well distributed geographically. It numbers several 
former judges of great experience and outstanding repu- 
tation; lawyers who have been prosecutors and lawyers 
who have been defense counsel; lawyers whose experi- 
ence is practical and some whose background has been 
academic. The divergent points of view represented are 
well adapted to mold a procedural code that should 
meet the needs of the times. 

The committee organized a staff and after some of 
the basic research was completed it proceeded to pre- 
pare a preliminary draft of the rules. The committee 
has held a considerable number of meetings, each last- 
ing several days, at which successive drafts of every pro- 
posed rule were intensively studied and thoroughly de- 
bated, both as to substance and as to form. Probably 
as much time was devoted to matters which the com- 
mittee finally decided to exclude from treatment in the 
rules as was given to the framing of the rules that are 


376 


found in the preliminary draft. Consequently, any 
reader of the preliminary draft who finds the rules silent 
as to some topic which he deems should be included 
should not assume that the point was overlooked, ig- 
nored or forgotten. More likely, it was determined after 
considerable discussion that the general rules should 
not deal with the point but that it should be left to 
local rules. 

The committee completed a preliminary draft of 
the rules and submitted it to the Supreme Court with 
the request for authority to publish and circulate it 
among members of the Bench and Bar for criticisms 
and suggestions. This authority has been granted. The 
Court has not considered the draft on its merits and 
is not expected to do so until after the committee ren- 
ders its final report. It is the purpose of the committee 
to give thorough consideration to comments and rec- 
ommendations that may be received by it and then to 
hold further meetings for the purpose of revising the 
preliminary draft in the light of the material forth- 
coming in this manner. After this process is completed 
the committee hopes to be in a position to submit a 
final draft of Rules of Federal Criminal Procedure to 
the Supreme Court for its consideration on the merits. 

Some time ago each Senior Circuit Judge was re- 
quested to cause a committee of the bar to be appointed 
in each district within his circuit. These committees 
have been created and are expected to make an intensive 
study of the draft and submit their comments thereon 
to the Advisory Committee. In addition, plans are being 
made to discuss the preliminary draft at judicial con- 
ferences of the various circuits. The various bar associa- 
tions, including the American Bar Association, the state 
bar associations, and city and county bar associations, 
are urged to consider the draft and to give to the Ad- 
visory Committee the benefit of their advice. Sug- 
gestions will also be welcomed from individual mem- 
bers of the Bench and Bar. The framing of the rules 
will thus be a truly co-operative effort. The result will 
be a product of the legal profession as a whole. 

In drafting the rules, the committee has been guided 
by two basic principles. First, its purpose has been to 
provide a simple procedure devoid of technicalities, 
which would make possible the expeditious disposi- 
tion of criminal cases, both from the standpoint of 
the prosecution and the defense. An endeavor has been 
made to reduce to a minimum many of the technicalities 
that originated in the period when every crime of greater 
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eravity than petty theft was punishable by hanging and 
which have become outmoded and meaningless. The 


second principle that has governed the deliberations 


{ the committee was the necessity of preserving un- 
npaired and of strengthening where essential and de- 
sirable those rights of a defendant which are regarded 
s basic in the Anglo-American conception of criminal 
justice. Further, it was felt that to avoid undue rigidity 
innecessary details that might well be left to individual 
courts and judges should be omitted, without, however, 
sacrificing precision. This treatment of the subject was 
indispensable in order to make the rules sufficiently 
veneral and flexible to be equally suitable to rural 
sections, medium sized cities, and large metropolitan 
centers. As to form, the endeavor has been to make the 
rules brief and concise, clear and lucid, without any 
iunbiguities or abstruse statements. 

It is the purpose of the rules to cover the entire field 
4 criminal procedure. They are arranged, insofar as 
possible, in chronological order from the institution 
of a criminal prosecution to its conclusion, including 
appeals. Necessarily, many of the rules are but restate- 
ments of existing practice and are included for the sake 
of summarizing the entire practice in one place. Space 
does not permit a detailed consideration of each rule. 
I shall refer briefly, however, to a few of the important 
provisions, especially those that represent changes in 
existing law or which constitute innovations. 

The rules propose the abolition of pleas in abate- 
ment, demurrers, notions to quash and pleas in bar. 
\ll defenses and objections which are now interposed 
by any one of the foregoing methods would hereafter 
be raised by a motion, in which all preliminary defenses 
and objections would have to be consolidated. (Rule 
13.) In this respect, the proposed procedure is some- 
what similar to that prescribed by Rule 12 of the Rules 
of Civil Procedure. 

A simple form of indictment is proposed which con- 
stitutes a compromise between the present prolix docu- 
ment and the extremely short form. The objection to 
the latter is that it almost invariably evokes a motion 
for a bill of particulars and thereby is productive of 
delay. The form preferred by the committee is one 
that states the essential facts constituting the offense 
but omits the formal averments and useless embellish- 
ments with which old-time draftsmen have been wont 
to adorn their product. (Rule 8.) As an illustration, the 
following is the proposed indictment for murder in the 
first degree committed on a federal reservation: 

The grand jury charges: 

On or about the 6th day of January, 1941, at New York 
City, in the Southern District of New York, and on lands 
acquired for the use of the United States and under the 
exclusive jurisdiction of the United States, John Doe, with 
premeditation shot and murdered John Roe. 

A True Bill 

The rules introduce the use of a summons as a sub- 
stitute for a warrant in cases in which an arrest is 
unnecessary to bring about the appearance of the de- 
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fendant. (Rules 4 and 10.) 

An adaptation of pre-trial procedure to criminal cases 
is proposed, with such modifications, however, as would 
prevent any prejudice to the defendant’s rights. (Rule 
16.) 

Provision is made for notice of defense of alibi. (Rule 
17.) 

The rules propose to expand the present procedure 
for the taking of depositions. The government would 
be granted this privilege with the right of confronta- 
tion safeguarded by requiring the production of the 
defendant at the taking of the deposition if he is 
in custody and by paying his travel expenses if he 
is not incarcerated. (Rule 18.) 

Express provision is made to permit the defend- 
ant to waive indictment and to consent fo prosecution 
by information. (Rule 8-B.) This provision is of par- 
ticular importance in those districts, constituting a 
majority, where the grand jury convenes two or four 
times a year. In such jurisdictions a defendant who is 
unable to give bail may be confined in jail for several 
months awaiting a grand jury to convene although 
he expects to plead guilty and is anxious for an ex- 
peditious disposition of the case. (Rule 4.) 

One of the important rules proposed by the com- 
mittee is that relating to evidence in criminal cases. 
It provides that the admissibility of evidence, except 
when an Act of Congress or the rules otherwise pro- 
vide, shall be governed by the principles of the com- 
mon law as interpreted by the courts of the United 
States. The committee contemplated that this formula 
would make possible the development of a body of fed- 
eral law governing the admissibility of evidence in 
criminal cases. In this respect, the committee adopted 
a different approach than that disclosed in the civil 
rules (see Civil Rule 43), since on this point considera 
tions that prevail in civil cases are not necessarily ap- 
plicable to criminal procedure. 

The motion for judgment notwithstanding the ver- 
dict, which received sanction in Civil Rule 50, is intro- 
duced into criminal procedure in a slightly different 
form. The motion for a directed verdict is denominated, 
what it really is, a motion for judgment of acquittal. 
(Rule 27.) 

Exceptions are abolished (Rule 47), the civil rule 
on the subject being accepted practically verbatim. 

Provision is made for effectuating the constitutional 
right of counsel and for assignment of counsel to the 
defendant unless he elects to proceed without counsel 
or is able to obtain counsel of his choice. (Rule 39.) 

Detailed provisions are included for pre-sentence 
investigations by probation officers in order to supply 
the trial judge with adequate information to assist 
him in imposing sentence. (Rule 30 (c) .) 

Lawyers who are not acquainted with the intricacies 
of federal procedure are at times surprised to learn 
that it makes no provision for change of venue. The 
committee has endeavored to remedy this omission by 
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including a rule permitting a change of venue if it 
appears that the defendant cannot obtain a fair and 
impartial trial in the district or division in which the 
case is pending. (Rule 40 (c) (2).) 

\ defendant who is arrested in a district other than 
that in which the prosecution has been instituted and 
who desires to plead guilty, would be permitted at his 
election to do so in the jurisdiction in which he is taken 
into custody, subject to the approval of the United 
States Attorneys for the two districts concerned. (Rule 
10 (c) (1).) 

Some of the present uncertainties and technicalities 
surrounding removal procedure would be eliminated 
and a uniform, simple method for removing a defend- 
ant from the place where he is arrested to the place 
where the prosecution is pending, would be substituted 


(Rule 32.) 
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Appellate procedure would be simplified and assim 
ilated to that prevailing in civil cases. Bills of exceptions 
would be abolished and the record prepared in the 
same manner as in civil actions. (Rules 35 and 37.) 

Che committee has adopted the rule which originated 
in the Fourth Circuit, which does away with the print 
ing of the record on appeal, and merely requires each 
party to print, in an appendix to his brief, such parts 
of the record as he desires the court to read. This rule 
has been in successful operation in a number of circuits 
and has saved much useless printing expense. (Rule 37 
(b) (2).) 

The Advisory Committee, in submitting the prelim 
inary draft to its professional brethren, earnestly re 
quests their collaboration and co-operation by making 
a study of the draft and submitting frank criticisms and 


constructive suggestions. 





LETTER TO LAW 
UNIVERSITY 


OU will want to know how legal education is 
affected. Today law school enrollments the 

country over are probably less than one-sixth of 
what they were in 1938. By next fall the indications are 
that this company will have dwindled yet further 
indeed, almost to the vanishing point—for we can an 
ticipate that it will then be restricted, with few excep 
tions, to men classified in IV-F, and women. 

So much for the present. Now may we take a brief 
look at the future. My observations here are, of course, 
speculative. Three factors have a bearing on the situa- 
tion. Law school enrollments began decreasing in 1938 
and even before that. Our first factor then is that the 
schools have for some years been providing a decreasing 
number of recruits for the profession and that it is to 
be anticipated that this supply in another year will well- 
nigh be depleted. There thus exists an extended gap 
in which the schools are not furnishing their normal 
yearly quota of recruits to the profession. Factor two is 
that in these years the usual quota of older lawyers is 
passing from the scene through death and retirement 
But in these critical years still another factor, the third 
in this sequence, and one that probably will have an 
important bearing on the question, has made its ap 
pearance. A growing number of lawyers, that can now 
be described as in the thousands, are being drawn into 
These 


lawyers will not return to private practice in appreciabl 


the civilian branches of government service. 


numbers after the war but will be retained with the 
government. I lay claim to no gift of prophecy in saying 
that in my judgment the most critical shortage of law 
vers has not yet been reached. But enough of thes« 
speculations and of statistical data; significant though 
they be, there are more momentous problems that hold 
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our thoughts today. 

As I view it, we are passing through a period in which 
materialism, and in some parts of the world, crass 
materialism, rules the emotions and actions of men. 
Ihey are placing their faith in brute force and they 
worship a mechanical god. No one would wish to dis 
parage science and technology, but they should be made 
to serve the ends of man and not be the ends in them 
selves. If we gain nothing more from this holocaust 
than the establishment of a sense of values, our lives 
would be definitely enriched. If men are to live with 
one another, they must seek to maintain the ascendancy 
of the eternal verities—the ascendancy of the good, the 
true and the beautiful. In our profession these aims 
find expression in the search for justice and the effort 
to establish a legal order that is consonant with justice. 

We in the legal profession cannot, I believe, escape 
the implications of these aims and cannot fail to give 
them our support. It is of the very essence that a 
lawyer, worthy of the name, believe in the supremacy 
of law—in a legal order that has, as its goal, the dispensa- 
tion of justice. It is because I adhere to these premises 
that I gave support to a resolution approved recently 
by the House of Delegates of the American Bar Asso 
ciation that declared, “Resolved, That the American 
Bar Association endorses, as one of the primary wat 
and peace objectives of the United Nations, agreement 
among such nations for the complete establishment 
and maintenance at the earliest possible moment of 
an effective international order among all nations based 


? 


on law and the orderly administration of justice.’ 


ALBERT J. HARNO 


Urbana, Illinois, May, 1943 
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POST-WAR PLANNING AND THE 


AMERICAN BAR ASSOCIATION 


By CHARLES M. LYMAN 


Of the Connecticut Bar 


EVER has the American Bar Association had a 
greater opportunity combined with a_ heavier 
responsibility than it now faces with respect to 

st-war planning. The opportunity will be one for 

idership in a vital concern of the Bar and of the na- 
ion; the responsibility will be that of speaking and 
wting deliberately and wisely or not at all. The best 
intellects of the world will be engaged in solving the 
gigantic problem, so that the Association must avoid 
iny solution which is hasty, didactic, intolerant, or any- 
thing but the best that our best brains can produce. 
lhe responsibility for offering nothing which we cannot 
proudly compare with the suggestions of others every- 
vhere, will fall primarily on the members of the House 

Delegates, who will have the final word in August 

on anything which may be proposed up to that time. 

lt is the personal responsibility of each individual 
member to be thoroughly prepared. 

Perhaps it is necessary first to dispose of the assertions 
nade in the past that the promulgation of a world con- 
stitution is a political question, not within the constitu- 
tion of the Association itself. This disregards the 


difference between political questions in the sense of 


natters dealing with politics and political questions in 
he sense of those dealing with political science. With 
the first of these, we have nothing to do; with the second 
we have always been vitally concerned, deeply responsi- 
ble, and actively engaged. 

An active interest in post-war governmental plan- 
ning is not only justified but commanded by more than 
me of our avowed objects. Criticism based on the limi- 
tation of them to the United States can be quickly laid 
yut of the picture. Any world government which could 
be imagined would directly affect our country. If a 
vorld court is to control in certain aspects the doings 
£ our own government, the interest of “the public 
throughout the United States” will be just as much 
concerned as is the public of any state in the federal 
constitution and the doings of the United States 
Supreme Court. 

Similarly, the administration of justice under a 
world court will vitally affect the administration of 
justice in the United States, whose citizens will often be 
directly engaged in litigation before such a tribunal. 
But a system of such administration is itself dependent 
upon a sound pattern of government. It would be idle 
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to sit back and say that we must wait until the govern- 
ment is erected before we take an active part in form- 
ing the justice department. The two are inseparably 
intertwined. 

Again, we are to “uphold the honor of the profession 
of the law.”” Now, lawyers are exceptionally qualified to 
understand and to profit by experience, especially in 
governmental matters. Their whole background is a 
study of human experience. They cannot advise their 
clients on their problems without knowing what has 
been done in the past with similar questions. Can the 
\ssociation keep its faith with the public if it refuses 
to give the benefit of its experience in a matter of such 
paramount importance? Will it uphold the honor of 
the profession if the organized Bar denies the public 
the benefit of its specialized experience? 

We seek to “advance the science of jurisprudence.” 
Surely an advance in the methods of administering 
justice to a worldwide extent is within this field. We 
can be of no assistance in guaranteeing an adequate 
international court if we do not also take part in 
formulating the fundamental law which gives it its life 
and being. 

Finally, we cannot “correlate the activities” of the 
state and local associations “in the interest of the public 
throughout the United States” if we refuse to take part 
in activities in which many, if not all, of them will un- 
doubtedly be engaged for some time to come. 

The basis of experience ought to be the starting 
point from which lawyers are to judge the plans for the 
future. In selecting the experiences which may guide 
us in solving our post-war problems, there is a strong 
temptation to discard ancient ones. References, how- 
ever, to the progress of the times and the immense 
change in conditions will have only specious weight. 
It is with psychology that we must deal first before 
going on to details of procedure and organization for 
world cooperation, if we are going to produce an 
effective international order. We cannot persuade othe 
nations to unite with us in the interests of world peace 
and prosperity if we do not do as we do in ordinary 
life when we wish to persuade another and understand 
the workings of his mind, the probable reaction to us, 
the probable superiority of one method of approach 
over another. Are we to go to him and tell him we 
have a cut and dried proposition which he is to take on 
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leave? Or are we to negotiate with him until we reach 
a common basis of understanding for our best mutual 
benefit? The same principles must apply to nations. 
Is “cooperation” to be the acceptance of what some 
one nation says ought to be done, or does it extend to 
an open, unbiased, give-and-take discussion of means 
and methods of working toward the maximum good 
of all? 

Human psychology has varied little over the cen- 
turies, so that psychological experience a century and 
a half old is as important as that which dates back 
only a quarter-century or less. The tremendous ad- 
vances of science and education in a relatively short 
period of time have not changed this. The outrages of 
the bully are resented no less today than they were 
when George Washington was a boy, whether the 
bully and the bullied are individuals or nations. 
Suspicion of the many by the few, of the rich by the 
poor, is as strong in the shadow of modern industrial 
plants, airplanes, and locomotives as it was when Eli 
Whitney was pioneering in manufacturing, and horses 
were essential to travel. The complexity of our tax 
and economic structure has certainly not lessened the 
psychological reaction of the taxpayer to the tax 
gatherer. The ease and celerity of transcontinental 
travel have not made Delaware more anxious to yield 
to dictation from New York or California than it was 
when a hundred miles was a long day’s journey. 

The United States has had two outstanding ex- 
periences in the bringing together of independent 
sovereignties. One dates from 1787, the other from 
1919. In studying these past events in order to throw 
light upon the most advisable future course, it must be 
borne in mind that the question which must be 
answered before any other can even be propounded is: 
how can the independent sovereignties be persuaded to 
meet together by their representativs, for any purpose 
of common and cooperative study and action? If they 
cannot be so persuaded, the alternatives are: small com- 
binations of two or a few nations (which manifestly 
do not constitute an effective international order) , 
universal isolationism (which is not international action 
at all), or dictation by the strong to the weak. It is 
not sufhcient answer to the primary question to provide 
the mechanics for bringing representatives of the na- 
tions physically together. A way must be found to 
bring them together so that they will come with a 
determination to devise means for an effective interna- 


tional order if such means can possibly be found. 


Let us consider the lesson of 1787. Thirteen in- 
dependent states had united in their struggle against 
their common enemy. After their efforts had proved 
successful in 1783, they went their separate ways, know- 
ing, however, that they must eventually reach some 
common ground as a measure of protection against 
future onslaughts of foreign powers and against quarrels 


among themselves. They were then bound together 
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only by their community of interest and by the Articles 
of Confederation, which were so loose and powerless 
as to constitute no effective government at all. For 
four years they were learning by experience the defects 
in their system of isolationism. It was only after they 
had had an opportunity to learn the disadvantages of 
separate existence and the matters as to which a central 
government was essential, and after the excitement and 
emotionalism of a long war had had a chance to settle 
into a calm deliberation, that they called together a 
convention to decide how far they could go with a 
union. 

The delegates who met in Philadelphia did not go 
with prepared plans in their pockets. No state had sent 
men there with a blueprint all laid out for submission 
to the others. They simply knew what the trouble was 
and what in general outline was the desirable result to 
be achieved. They then subdivided into committees 
to draft the different parts of the whole. They had 
their moments when agreement seemed impossible, of 
course. But they succeeded in giving and taking unul 
the end in view was achieved and the rights of all were 
protected. The success of what they constructed, start 
ing from nothing, is a matter of history. 

Contrast the situation then with the events of 1919. 
Within a very few months after the close of the war, 
while bitterness, emotion, and hatred were still at a 
high point, the Peace Conference gathered. The prob- 
lems yere increased manyfold in complexity over those 
of 1787, yet there was no adequate period of study of 
what was either needed or practicable. The delibera- 
tions were had almost exclusively by representatives 
of powerful nations. A plan for universal international 
cooperation was developed without a chance for those 
to be governed to offer suggestions as to the effect upon 
the smaller countries. And the plan came to the Confer- 
ence already laid out in detail by the representative of 
the country which probably was the most powerful 
one of all. It was a matter of approving or revising as 
to details a ready-made design, and not a cooperative 
study of the needs of the world. That their work was 
a failure is again.a matter of history. 

It cannot reasonably be argued that the background 
of circumstances played no part in bringing success to 
the one and failure to the other. The world today is 
faced with a selection of one of these methods or the 
other. The American Bar Association has started the 
machinery to travel the road leading to the method of 
1919; but it is not too late to change its course, for it 
still has an opportunity to act wisely, thoughtfully, 
and deliberately when reports are presented in August 
pursuant to the resolutions of March directing a section 
committee to report definite plans at the annual meet- 
ing. 

In order to understand the essential difference be- 
tween these two methods of approach, let us suppose 
that New York had sent Alexander Hamilton to 
I"hiladelphia in 1787 with a carefully prepared plan in 
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detail for a general government. What would have 
happened? The probabilities are that the other delegates 
would then have turned their attention to a critical 
analysis of the scheme with the result that the product 
would have been less good than that which could be 
reached by a cooperative labor of construction from the 
bottom up. Every lawyer knows from his experience 
how this operates. He knows that when another lawyer 
submits for approval a contract already drawn, he him- 
self will do a job of criticism and that far better results 
would have been reached had the two first sat down 
together and decided what ought to be covered by the 
instrument. If the submitting attorney happens to be 
a lawyer of high standing, representing powerful inter- 
ests, the contribution of the other will be even less, for 
he either will suffer from the effects of an inferiority 
complex or will be overawed by the power behind the 
other man. 

Of probably greater importance is that the effect on 
the less powerful states would have been to produce a 
feeling of futility. If New York already knew what it 
wanted and had taken the trouble to have its best brains 
put it into black and white, but colored with the par- 
ticular interests of that state, of what use was it to fight 
for material changes? The union could not succeed 
without New York’s wealth, power, and population, 
and if New York did not get substantially what she had 
decided in advance was the right thing she would prob- 
ably withdraw. The consent of smaller states to join the 
union under such circumstances would probably have 
produced a combination no more enduring than the 
League of Nations. The only possible basis of a lasting 
union of states is one of whole-hearted volition. 

The situation will be the same as that thus imagined 
if any powerful nation, without whose acquiescence no 
plan can succeed, comes to the peace table with any- 
thing like a blueprint prepared in advance. The smaller 
nations will feel that there is nothing left for them but 
to consent to the plan, as a gesture toward simple self- 
preservation. The other large nations will either have 
a plan of their own and produce open conflict and 
possible disruption of the conference or devote their 
attention to critical rather than constructive effort. 
A world-union, in order to endure, must have the en- 
thusiastic approval of all its members. All of them 
must have an equal chance, from the very start, to have 
a hand in constructing the edifice. 

This is not to say that no planning can be done in 
advance. It is only to say that anything savoring of a 
prescription must be avoided. Just as the delegates in 
1787 knew in advance that certain things must be 
covered—a sufficiently but not excessively strong central 
government, the control of interstate commerce,. an 
army and navy, a taxing power, a system for the admin- 


POST-WAR PLANNING AND THE AMERICAN BAR ASSOCIATION 





istration of justice—and that certain other things must 
be avoided—such as the creation of a peerage, or undue 
domination by the larger states—so can we plan in 
advance as to the things to be considered essential in 
principle and the things to be avoided. But we must 
not warp our viewpoint by laying them down in fixed 
phrases or definite demands, thus producing a pride 
of creation and a pre-conceived notion which will make 
us blind to some superior idea advanced by other 
conferees. 

Before we can derive any benefit from planning of 
this sort, however, there must be planned the mechanics 
for assembling an international convention. The orig- 
inal thirteen states did not first plan what the conven- 
tion was going to produce before they adopted a means 
of calling the convention together. The place, the time, 
the method of representation, and many other details 
must be arranged. No element can be hastily devised 
and ill-considered. All nations must be made to believe 
that the meeting will be one for the exchange of ideas, 
in an honest endeavor to produce a workable union. 
The American Bar Association can be a leader, if it 
will, in guiding the nation to such a beneficent result 
and in frowning upon any tendency toward American 
dictation to other nations. 

The report which, by its consideration, will bring 
these matters before the House of Delegates for discus- 
sion and action, is due at the annual meeting in August 
and will command the most serious deliberation by the 
House of Delegates. Proper action, enhancing the pres- 
tige of the Association and avoiding the pitfalls of haste 
and lack of study, will test the quality of the delegates 
as it has not before been tested. As always at the meet- 
ings of the House—unavoidably with such crowded 
calendars—there will be great strain and a heavy tax 
upon powers of concentration for the men who have 
to sit for hour after hour, listening to debate and giving 
serious thought to varied matters, some of great interest, 
others of little or no interest, to them. There will be 
temptations to impatience, arising out of uneven qual- 
ity of presentation, sometimes repetitious and dis- 
proportionately long, with overemphasis upon minor 
details. There will often be undue emotional stress, 
insinuated into debates where emotion ought never to 
have ascendance over calm, intellectual, and deliberate 
balancing of arguments. There will be the necessity 
of overcoming great fatigue of mind by the will to do 
a good job. Self-instruction and study will be needed 
in advance of the meeting. But all these obstacles can 
be surmounted. Let it be to the eternal glory of the 
American Bar Association and its House of Delegates 
that they served their country well by surmounting them 
in the difficult days to come. 
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LEGAL ASSISTANCE TO MILITARY PERSONNEL 


A Resume of the Services Contributed by Lawyers 


to Persons in the Armed Forces and Their Families 


By EDMUND RUFFIN BECKWITH* 


Of the New York Bar 


HE Armed Forces of the United States create for the 

legal profession of the country a problem which 

has three major aspects and a number of collateral 
ones. 

The problem may also be said to have two parts 
which differ in point of time, but this is in general an 
unimportant difference. Considered as a whole, the 
problem is that men and women called away to military 
duty from their civilian occupations may have at the 
moment of departure unsettled questions or continuing 
contracts or unfinished duties of a legal nature which 
they cannot abandon and must resolve; and also that 
after they have departed’ from their homes such ques- 
tions may arise, either out of the military service itself 
or out of the status they have left behind them, which 
equally demand a proper settlement. 

Until about one year before the onset of the present 
war no general plan or method of procedure was avail- 
able to the personnel in military service for the satis- 
factory disposal of their legal affairs except by the indi- 
vidual employment of lawyers, and great numbers of 
people were unfamiliar with such employment. It is a 
matter for general congratulation, and particularly one 
olf pride on the part of the Bar, that since September, 
1940, nearly the whole problem has been solved and 


the few outstanding details are on the way to a solution. 


The Three-Sided Problem 

Ihe first of the three major aspects of the problem 
concerns the man or woman before leaving home, which 
in general means while awaiting induction with certain 
knowledge that it is near, or it concerns some member 
of the family remaining at home after the departure. 
In a “check-list” of topics descriptive of the questions 
which may come up under these conditions (an account 
of which in some detail will be found below) there are 
26 different headings, such as bank deposits, insurance 
policies, guardianship or other responsibility for chil- 
3 *Chairman of the American Bar Association’s Committee on 
War Work (first called Committee on National Defense) 1940-42; 
Chairman, Legal Assistance Committee of Army Emergency Relief 
in the Second Service Command; Member of the War Committee 


of the Bar of the City of New York, and of its Executive Committee: 
Judge Advocate General, State Guard of New York 


382 





dren’s affairs, leases, business interests, mortgages and 
so on. 

The second aspect concerns the person in Service 
after he or she has arrived at camp or post or station, 
within the country or abroad, on land or sea; and this 
may be a case affecting either the person or the family 
(except, of course, cases of Military Discipline which are 
entirely outside the scope of this article) . 

The third aspect will be mentioned further on, be- 
cause the way in which it is treated results directly from 


the methods used in the first two situations. 


The War Work Structure of the Bar 


Beginning in September, 1940, the American Bar 
Association set up a Committee on National Defense 
which has continued actively ever since, changing its 
name to the Committee on War Work as soon after 
Pearl Harbor as the Association could act. At the time 
first mentioned four state bar associations had already 
set up Defense Committees, and the American Bar Asso- 
ciation’s committee began at once to urge all the others 
to do so, recommending a uniform plan of organization 
which would cover the whole country. This was accom- 
plished early in 1941 so that forty-eight state committees 
and one in the District of Columbia were then at work, 
and meanwhile nearly one hundred bar associations 
in the larger cities had also joined in the nation-wide 
plan of organization. 

There are about 179,000 lawyers in the United States. 
This number includes the judges, other public officials 
who have been admitted to the bar, and many men 
whose whole time is preoccupied with their employment 
in a “legal department” of some business concern, so 
that there may be perhaps 150,000 actively engaged in 
private practice. The American Bar Association is a 
voluntary body with about 30,000 members so that it 
has about one member in every five lawyers and this 
ratio holds good, on the average, in every state. 

The membership of the state bar associations is not 
uniform. In a number of states the law requires every 
lawyer to become and remain a member of his state 
association. In the others, where the organization is a 
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voluntary one, the ratio may be one in two or somewhat 
ess. On the other hand almost all lawyers, except in 
he largest cities, belong to their local (county or city) 
issociations. 

\s a general proposition it is approximately the fact 
that the more public-spirited lawyers belong to all three, 
their local and state and the American associations; 
while there are a few here and there who belong to 
none and take no regular part in the public work of 
their profession. 

When the campaign to set up uniformly organized 
Committees on National Defense (War Work) was ini- 
tiated by the American Bar Association’s committee, it 
recommended that each state association call upon the 
strong local ones to name members for their own local- 
ities and then cover the state with selections from the 
ablest men available. 


Military Legal Aid 


The first great job undertaken by all these commit- 
tees together, again using a uniform plan set up by the 
American Bar Association’s committee, was to take 
charge of and handle—free of all fees or other charges 
except cash-out-of-pocket expenses—the legal problems 
of Service personnel and their families. As soon as 
this program had been agreed upon, and some 1400-odd 
committeemen had been designated to manage it, the 
next step was to devise a method by which a legal 
question could be taken in hand and if necessary for- 
warded to the place where action was required. This 
was promptly done, and it has now been the case for 
well over two years that the legal affairs of Service 
personnel are handled successfully anywhere in the 
country. 

The American Bar Association obtained an office in 
Washington for its committee and employed a staff. 
It compiled lists of all the state committees, and of all 
the legal aid societies (the permanent organizations for 
giving legal services to people in need, of which a great 
number have grown up in the past 60 years). Arrange- 
ments were made with the Army and Navy, the Red 
Cross, and from time to time with a variety of local cen- 
ters of information, to keep copies of the lists on file, and 
to expedite in other ways the job of forwarding any case 
that might need such treatment. 

Meanwhile, the Selective Service Law provided that 
for every local draft board there should be an “advisory 
board for registrants,” and in most states these boards 
were composed almost wholly of lawyers. As the bar 
associations’ system of committees grew steadily across 
the country the local committees kept in touch with the 
local advisory boards, and the state committee had its 
regular contact with the State Headquarters of Selective 
Service. The results would seem to be miraculous if they 
were not so logical. The explanation is simply that the 
plan was intensely practical and the lawyers who gave 
their services to the committees gave the very best that 


was in them. 
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Three kinds of things happened, not once but tens ol 
thousands of times. First, a registrant or a person about 
to volunteer would consult a local advisory board or 
committeeman and the legal problem would be attended 
to on the spot. Second, after entering one of the Services 
the man or woman would become aware of an unsettled 
matter. Either, then, a letter would be written back 
home, or an interview would be arranged with a com-- 
mitteeman near the camp or station and he would write 
if he found it necessary. Third, a member of the fam- 
ily would write the Department under which the absent 
one was serving, or would address a letter to the Presi- 
dent, or would act in any other way that would get 
the question started in some practicable channel. Sooner 
or later that letter would reach a point where a copy 
of the bar association list was on file, and immediately 
the system would take hold. It is the fact that such let- 
ters have come from persons on duty on the farthest 
fronts, and from members of their families in remote 
places, in the great cities and from “all over,” thousands 
and thousands of them. 

This system took care of both aspects of the general 
problem which have been so far mentioned, down to a 
certain time; but then it began to be inadequate for 
a reason which was inherent in the nature of military 
training in this great country, namely that very many 
camps and posts are located at considerable distances 
from the cities. There are not many lawyers in the 
country districts even in normal times, and in due 
course many thousands of lawyers went off to the war 
like other citizens. It became necessary to separate the 
problem into its two parts and to make a new provision 
for the millions of people in the camps and overseas, 
and so it has worked out since March, 1943, that the “‘sec- 
ond major aspect” mentioned above has been cared for 
in a new way. 

The Army’s Cooperation with the Bar 

The date, March 16 of this year, is an important one 
for the legal profession and for the public at large. 
Under that date the War Department issued its “Circu- 
lar No. 74,” relating to “Legal Assistance Offices,” 
and for the first time in the history of the country a 
great cooperative plan came into being by which the 
Army undertakes with the volunteer bar association 
committees under the general guidance of the American 
Bar Association to provide for the legal needs of all mili- 
tary personnel. The Navy also is working along sub- 
stantially similar lines. A few words will suffice to 
explain the procedure. 

Circular No. 74 begins by saying that “The War De- 
partment and the American Bar Association have agreed 
to sponsor jointly the following plan to make adequate 
legal advice and assistance available throughout the 
Military Establishment to military personnel in the con- 
duct of their personal affairs.” It provides that the Com- 
manding General of each Service Command (and the 
commanding officer of each post, camp and station 
within the continental United States, as well as in over. 
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seas commands where advisable) shall establish a “legal 
assistance office” with one or more commissioned off- 
cers and other personnel, to advise and assist persons in 
the Service directly and in cooperation with civilian 
lawyers through the Committee on War Work of the 
state in which the Command is located. Provision is 
made for convenient location of the office, and for notice 
to all persons concerned that this gratuitous service is 
available to them. The Office of The Judge Advocate 
General of the Army (the chief law officer) will super- 
vise this work and coordinate it throughout the country. 


This new development does not dispense with the 
bar association committees, but on the contrary it ac- 
centuates the special parts of the work which they 
and the legal aid societies will continue to do. They 
will now more than ever be able to attend to matters 
which require attention in court, the matters back 
home which no agency at a great distance away—not 
even the Army—would ever be able to dispose of. The 
civilian organizations of the Bar will continue to 
stand ready to serve the Armed Forces in every county- 
town and every other seat of the courts throughout 
the country, and they will be given a plenty to do 
until the demobilization of the emergency Forces is 


completed. 


It is understood that the Navy Department will for- 
malize its general conformance with this system by the 
issuance of a General Order in due course. 


By these measures it has been assured that even in a 
great camp where thousands of the military personnel 
are gathered in a place remote from civilian facilities, 
and where the number of civilian lawyers is far too small 
for the purpose, as well as overseas where no civilians 
are available, the legal question or cause of worry and 
distraction will be promptly and skillfully attended to. 


Technical Materials Provided 


Coincident with these organizational actions the bar 
associations have been busy writing and publishing 
appropriate manuals and technical papers for the cor- 
rect guidance of their members, and the Services have 
published pamphlets having comparable purposes. The 
maintenance of the committees, the traveling, postage 
and other expenses have been principally borne by the 
associations out of the dues paid by their members, 
some printing has been done for them at public ex- 
pense, and no charge has been laid upon the personnel 
for whom the work has been performed. 


For example, the “check-list” referred to above was 
compiled through the joint efforts of the American Bar 
Association’s committee and the War Committee of 
the Bar of the City of New York, after consultation 
with the representatives of banking, insurance and other 
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nationally organized groups. It attempts to list every 
typical matter which ought to be disposed of befor 
a person goes into uniform. Several state committees 
have printed material of this kind. 


It is fair to say that these methods and technical 
materials have solved the whole problem as it relates 
to the individual case. There remains the “third aspect,” 
which is now beginning to develop and which involves 
not so much the disposition of one affair but the preven 
tion of situations out of which numerous cases might 


develop to give trouble. 
ptog 


For example, it recently occurred that a business com- 
pany acted toward the mother of a soldier, with regard 
to a debt he had left unpaid, in a manner which seemed 
to be offensive and unfair. If no organization had ex- 
isted to deal with such cases it might have passed un 
noticed. It was reported to a legal assistance officer, 
who asked a committee member for advice. The next 
step was a conference with the trade association to which 
the business company belonged, and the creation of a 
policy within the trade by which such instances will 
in the future be handled internally and largely pre- 
vented from occurring. The same sort of procedure is 
being developed with other trade associations, the patri- 
otic spirit of the citizens at large is being given a definite 
channel in which its efforts can be made productive of 
peaceable and just solutions in such matters, and the 
load of individual cases requiring attention should be 
correspondingly diminished. 


The Public and the Bar 


The relationship between the public and the organ- 
ized Bar, everywhere in the country, is easily understood 
and highly important. When an individual confronts a 
problem involving a legal question he or she expects 
to obtain the services of a skilled and trustworthy mem- 
ber of the Bar who thereupon becomes “my lawyer.” 
When a great public need for legal services arises, in 
which the public plays the part of the client, it is not 
the individual lawyer but it is the whole legal profession 
which responds, with all its skill and its ingrained loy- 
alty to the country’s institutions. For that reason it has 
come to be said that “The Organized Bar Is the Public’s 
Lawyer.” In many different ways this ideal of public 
service works out to a desirable public and national re- 
sult. The workings of it are not always easy to see. Like 
all large-scale activities this one is sometimes obscured 
so that, unless one takes time to examine it carefully, 
it may seem to be like the old story, that one “cannot 
see the forest for the trees.” But certainly it is true that 
in this matter of giving professional assistance to the 
men and women who are fighting the good fight for 
liberty and for the American way of life the Bar is 
performing an honorable and useful service. 
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\\ ND for your country, boy, and 

A for that flag, never dream a 
dream but of serving her as she bids 
ou, though the service carry you 
through a thousand hells. No matter 
what happens to you, no matter who 
flatters you or who abuses you, never 
look at another flag, never let a night 
pass but you pray God to bless that 
flag. Remember, boy, that behind all 
these men you have to do with, be- 
hind officers, and government, and 
people even, there is the Country 
Herself, and that you belong to Her 
is you belong to your own mother.” 
rhus spoke Philip Nolan, the tragic 
hero of Edward Everett Hale’s The 
Man Without a These 
stirring words echo down the years 


Country. 


with renewed significance for those 
who man the fighting lines as well 
as for those who maintain the home 
front of our embattled nation in 
these critical days. 

One hundred sixty-six years have 
elapsed since the Continental Con- 
gress formally resolved “That the flag 
of the United States be 13 stripes, al- 
ternate red and white; that the 
Union be 13 stars, white in a blue 
field representing a new constella- 
tion.” In the dramatic and fateful 
years which have since passed, the 
3,000,000 who inhabited the original 
colonies have expanded into 
130,000,000 


country and representing every race, 


recruited from every 
and occupying a great continent and 
many an insular outpost. The “new 


’ 


constellation” has increased to 48 
stars. These 
which time has wrought have not 


come about without fierce struggles, 


tremendous changes 


sustained effort, readiness to meet 


Note—The series of biographies of emi 
nent soldier-lawyers written by Mr. Farnum 
for the Journat will be resumed in the 
next issue. 
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OUR FLAG 


By GEORGE R. FARNUM 


of Boston 






Former Assistant Attorney General of the United States 


every danger and willingness to 
make every sacrifice, and a high pur- 
pose and steadfast faith. 

Our flag is a poignant reminder 
of this heroic past and of those sturdy 
and intrepid generations of free men 
who settled a remote continent, 
planted their enlightened institu- 
tions deep in its virgin soil, “brought 
forth” in the fullness of time “‘a new 
nation conceived in liberty, and dedi- 
cated to the proposition that all men 
are created equal,” guided its phe- 
nomenal growth in size and power 
through every vicissitude and sedu- 
lously guarded those great principles 
of life for which it stood. It is also 
an admonition of our duty to pro- 
tect the priceless heritage in these 
days of world revolution and na- 
tional peril, and to pass it on unim- 
paired to those who will follow us. 

Our flag is a symbol of the vital 
fact that the survival of ideals in 
this world is conditioned by the law 
of struggle. It came into being within 
a year of that electrifying Declara- 
tion which announced our independ- 
ence and proclaimed those trans- 
cendent truths which were held to be 
self-evident. It was unfurled to the 
breeze midway in 1777—a year that 
opened triumphantly with Washing- 
ton’s victory at Princeton on the 
heels of his audacious exploit at 
Irenton, was to witness his discom- 
fiture at Brandywine and German- 
town, to see the British occupancy 
of Philadelphia, the then Capital 
city, and was to close with the Con- 
tinental forces in their tragic winter 
quarters at Valley Forge. However, 
in the North at Saratoga, it was 
to mark a compensating event in the 
surrender of Burgoyne. 

From then on to Yorktown, and 
from there down years packed with 
high adventure and the moving 





drama of the struggles of a people 
for the strength and power which 
come from unity and the blessings 
which flow from free institutions, 
the flag was carried forward on land 
and on sea. 

There were times when the work- 
ing of destiny seemed menacing and 
obscure, and the great goal elusive 
and remote. These were epochs of dis- 
order when passion threatened to 
overrule reason and cupidity to dom- 
inate the better and truer instincts 
of the people. There were days of 
the disillusionment which is bred of 
blunders and defeats. But through it 
all—the perils of war and of internal 
convulsions, and the moral dangers 
of unprecedented industrial expan- 
sion and prosperity—the flag was 
borne onward by a people whose 
faith in a high ideal of a society, 
built on freedom, justice and truth, 
never failed in the end. 

In that forward march to estab- 
lish and maintain a great plan of 
life conceived by a free people, 
strong and inspired leaders were not 
lacking in the recurrent crises of the 
journey. The flag is a symbol of their 
devotion to the principles of popular 
government, their loyalty to high 
ideals of citizenship, their confidence 
in the capacity of the common people 
to govern themselves, and their faith 
in the sustaining and guiding power 
of Providence. 

On the morning of September 13, 
1814, a powerful British fleet arrived 
at Baltimore and ranged itself off 
Fort McHenry which, at the extrem- 
ity of a peninsula, dominated the 
southern approaches to the city from 
the Patapsco river. Maneuvering in- 
to position, it opened an intense 
bombardment on the fort which 
lasted through the day and part of 
the night. On a nearby American 
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SENTENCING BY JUDGE OR PAROLE BOARD 


ship, protected by a flag of truce, was 
a Washington lawyer, Francis Scott 
Key, Roger B 
Taney, then Secretary of the 


brother-in-law of 
Treas 
Mat 


Justice of 


ury and destined to becom«¢ 


shall’s successor as Chief 
Key 


bombardment 


watched the 
deck 


of his ship. Without means of com 


the United States. 
night from the 


munication, he remained in acute 


as to whether the cessation 


fall of the 
light” 


anxiety 
of firing was due to the 
dawn’'s early 


until “the 


that 


fort, 


the flag over the bas- 


= 


revealed 
tion “was still there.” 
excitement of the 


back of a 


In the moment, 


on the letter which he 


was carrying in his pocket, he wrote 


some notes which he afterwards 
perfected and which were put to 
old Scotch 


hundred seventeen years later, 


the music of an 
One 


song. 


in 1951, the Star Spangled Banner 


became, by an act of Congress, oun 


national anthem. Today that ban 


ner is firmly planted on the breast- 
works of embattled democracy, and 


when the dawn has come we shall 


look with confident expectation to 
see it waving triumphantly and un- 


sullied in the morning breeze of a 


new day. 


In this critical period in our 


history and in these testing and 


purging days in the life of our peo 
ple, let us recall with dee P emotion 
those words of Calvin Coolidge in 
a proclamation made when he was 
Governor of Massachusetts, “Alone 


ol all 


ereignty ol 


flags it expresses the soy 


the people which en 


dures when all else passes away. 


Speaking with their voice it has 


the sanctity of revelation. He who 


lives under it and is loyal to it 


is loyal to truth and justice every 


He who 


is disloyal to it is a 


where. lives under it and 
traitor to the 
What could 


\merican 


human race everywhere. 
be saved if the flag of the 


Nation were to pel ish?” 


SENTENCING BY JUDGE OR PAROLE BOARD 


ITH an indeterminate sen 
tence applied to major offenses 
} 


in nearly all states and the :endency 


definitely in the direction of “on 


vear to life,” parole boards exercise 


great power in the administration of 


assail the 


attacks 


are against particular parol boards 


criminal law. Few peopl 


system in principle. Then 


for specific instances ol misconduct 


of duty. basis of thes« 


Upon the 


evils, a movement is afoot to trans 


fer the balance of power to judges 


hearing the cast \ minimum sent 


ence of five vears would bar the 


parole board from considering supel 
release until this 


VISOTY period had 


argued that the judge’s 
lected of 


task 


appointed job-hold 


run. It ts 
high responsibility as an 


ficial fits him for this better 


than a group of 


ers. This argument assumes that the 


ge is not in politics and that 


jud 


parole board members are unfaith 


ful and incompetent. Disregarding 
these assumptions, the better judge 
who 


of appropriate punishment is he 


is steeped in knowledge of behavior 
ism and criminology 
Ihe time element favors th 


Phey 


diagnostic 


parol 


board have the benefit of a 


prison report supported 
| 
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by the prisoner's record during con 


finement \ jud on the other 


of 
Cc, 


hand, must guess the effect of con 


viction and the rigors of penal dis 
cipline which follow 

\nother disadvantage of the judg 
reaction to fresh 


is his emotional 


facts. Judges vary in 
Details of the 


offense 


te mperame nt 
commission of the 
differently. 


impress them 


Such an intangible item as person 


influence the defendant's 
The 
not to punish, but to reconstruct the 


How 


that divine sparkle to enable them 


ality will 


sentence primary purpose 1s 


offender. many judges hav 
to predict the effect of confinement 
upon personality and the future dat 
when the accused will cease to be a 
menace to society? 

The indeterminate sentence itself 
isa recognition of the difficulty pre 
sented in fixing appropriate punish 


Phe 


prevailing movement flies into the 


ment for criminal offenders. 


face of recognized principles of 


criminology. It deviates from the 
path of reason into a quagmire of 
emotionalism Justice calls for a 
continuing study of the prisoner dur 
ing confinement. This data is essen 


tial for an intelligent disposition of 


> 


the case. Perhaps the supreme court 


ol each state should designate the 
personnel performing such delicate 
tasks. Only 


the ultimate 


when an approach to 


decision is made afte 
the heat of the original hearing has 
subsided, after scientific information 


is at hand concerning the effect of 


confinement, can society claim that 


it is applying sound principles to 
this grave problem. Its immediat 
object at this moment is to stay on 


the right track. 





Civilian Defense Manual 
| he 


has made available 


Office of Civilian Defense 
to the Associ- 
ation a supply of the recently 
published Civilian Defense Man- 
ispects of Cr 


} } 
ual on Legal iian 


Protection, which was prepared 
Association’s Committec 


Defense. 


by the 
on Civilian 

Members may obtain upon 
request this 240 page authorita- 
rence volume 


Office by 


tive and timely refe 


from Headquarters 
sending 15c to cover the cost of 


handling and mailing 
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Saturday, August 21 


Morning 


SOV 


(committee on Unauthorized Practice of the Law 
Council of the Junior Bar Conterenc 


Afternoon 
Committee on Unauthorized Practice of the Law 


Junior Bar Conference 


Sunday, August 22 


Morning 


Council of the 


Council of the Section of Insurance Law 


Council of the Section of Taxation 


Afternoon 


Junior Bar Conference (General Session) 
Council of the Section of Insurance Law 


Council of the Section of Taxation 


Monday, August 23 


Morning 
First Assembly session 


Luncheons 
Section of Patent, Trade-Mark and Copyright Law 
Council of the Section of Real Property, Probate and 
lrust Law 


Afternoon 
Joint Session—Section of Judicial Administration, Spe- 
cial Committee on Improving the Administration of 
Justice, and National Conference of Judicial Councils 
Section meetings: 
Criminal Law 
Insurance Law (General Session) 
International and ( nparative Law 
Patent, Trade-Mark and Copyright Law 
Public Utility Law . 
Real Property, Probate and Trust Law 
First session of the House of Delegates 
Dinner 
Joint Dinner—Section of Criminal Law, Section of Judi- 
cial Administration, Special Committee on Improv 
ing the Administration of Justice, and National Con 


ference of Judicial Councils 


Tuesday, August 24 


Morning 
Section meetings 
Bar Activities 
Commercial Law 
Judicial Administration 
Lables: 


Insurance Law 


Criminal Law and 
Insurance Law Round 
Automobilk 
Fire Insurance Law 
Health and Accident Insurance Law 
Workmen’s Compensation 
Fidelity and Surety Law 
Legal Education and Admissions to the Bar, and 
National Conference of Bar Examiners 
Junior Bar Conference 


Mineral Law 
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Municipal Law 
Patent, Trade-Mark and Copyright Law 
Public Utility Law 
Real Property, Probate and Trust Law (Divisional 
Meetings) 
laxation 
Luncheons 
American Association for Protection of Industrial 
Property 
Commercial Law and Taxation 
International and Comparative Law, and Municipat 
Law 


. ; Afternoon 
Section meetings: 
Commercial Law 
Criminal Law and Judicial Administration 
Insurance Law Round Tables: 
Marine Law 
Aviation Insurance Law 
Casualty Insurance Law 
Insurance Law Practice and Procedure 
Life Insurance Law 
International and Comparative Law 
Legal Education and Admissions to the Bar, and 
National Conference of Bar Examiners 
Mineral Law 
Municipal Law 
Patent, Trade-Mark and Copyright Law 
Public Utility Law 
Real Property, Probate and Trust Law 
Taxation 


Section Dinners 
Insurance Law 


Junior Bar Conference 
Patent, Trade-Mark and Copyright Law 


Wednesday, August 25 

Morning 
Second Assembly Session 

Afternoon 
Second Session of the House of Delegates 
Section of Criminal Law 
Section of Insurance Law (General Session) 
Taxation Section 


: Evening 
Third Assembly Session 


President's Leception 


Thursday, August 26 

Morning 
Fourth Assembly Session 

Afternoon 
Final Session of the House of Delegates 
Final Assembly Session 

Evening 
Annual Dinner of the Association 
Adjournment 





Proposed Amendments 


To the Constitution and By-Laws 
of the American Bar Association 


To be presented and acted upon at its sixty-sixth 
annual meetirg at Chicago, Illinois, August 23-26, 1943 


To the Members of the American Bar Association and 


of the House of Delegates: 


OTICE is hereby given that W. Leslie Miller of 

Detroit, Michigan, and Sidney Teiser of Portland, 
Oregon, members of the Association, have filed with 
the Secretary of the Association the following amend- 
ment to the Constitution of the Association: 

Amend Article IX, Section 1, of the Constitu- 
tion by striking out the words “Commercial Law” 
in line 12 thereof, and inserting in lieu thereof the 
words “Corporation, Banking and Mercantile Law,” 
so that said line will read: “Section of Corporation, 


, 


Banking and Mercantile Law. 


II. 


Notice is hereby given that Benjamin Wham, of 
Chicago, Illinois, member of the Association, has filed 
with the Secretary of the Association the following 
amendment to the By-Laws of the Association: 

Amend Article I, Section 4 of the By-Laws by 
striking out the words “written notice to the Treas- 
urer and” in line 5 thereof; by inserting in line 6 the 
word ‘“‘fiscal’”” between the words “each” and “year”; 
by striking out in lines 6 and 7 the words “from July 
first to June thirtieth following, payable on July first 
of each year in advance”; and by striking out in lines 

12, 13 and 14 thereof the words “upon written notice 

to the Treasurer before July first of any year, and 

shall thereafter pay only the regular dues as provided 

by Article II, Section 1” 

thereof the words, “by payment only of the regula 


and substituting in lieu 


dues as provided by Article II, Section 1,” 

so that Article I, Section 4 of the By-Laws will then read: 
“Section 4. Sustaining Membership. Any person 
eligible for membership in the Association and 
elected as above provided, and any member of the 
Association heretofore elected, may become a sus- 
taining member of the Association upon payment 

of the sum of $25.00 dues for each fiscal year, which 
sum shall include the regular Association dues and 

the individual subscription of the member to the 


(Continued on page 416) 





CHICAGO MEETING 


August 23-26, 1943 


The Sixty-Sixth Annual Meeting of the American 
Bar Association will be held at Chicago, Illinois, August 
23 to 26, 1943. Further information with respect to 
the meeting will be given in the August issue of the 
JOURNAL. 


Hotel Accommodations 
Headquarters—The Drake Hotel 


Hotel accommodations, all with private bath, are available, as 
follows: 


[wo-room 

Single Double Twin- suites 
for (Dbl. bed) beds for (Parlor and 
1 person 2 persons 2persons § 1 bedroom) 


AMBASSADOR $5.50 & $6.60 $7.70-$8.80 $7.70-$8.80 $13.20-$16.50 
(State at Goethe) 


BLACKSTONE 5.50 - 8.50 
(Michigan & 6th St., So.) 


DRAKE.... (Advance reservations have now exhausted all space 
at Headquarters Hotel.) 
EDGEWATER 
BEACH .... 5.50 7.70 7.70 16.50 
(5300 Sheridan Road) 
KNICKER- 
BOCKER .. 6.00 
(163 E. Walton) 


MARYLAND . 3.00 4.50 5.00 
(900 Rush St.) 


MEDINAH 
CRAMP. case 4.00 
(505 N. Michigan) 
SHERMAN .... 
(Randoph at Clark) 


6.00—7 .00 12.00-15.00 


6.00-7.00 8.00-10.00 


7.70-11.00 


Explanation of Type of Rooms 


A single room contains either a single or double bed to 
be occupied by one person. A double room contains a 
double bed to be occupied by two persons. 

A twin-bed room contains two beds to be occupied 
by two persons. A twin-bed room will not be assigned 
for occupancy by one person. 

A parlor suite consists of parlor and communicating 
bedroom containing double or twin beds. Additional 
bedrooms may be had in connection with the parlor. 

To avoid unnecessary correspondence, members are 
requested to be specific in making requests for reserva- 
tion, stating hotel, first and second choice, number of 
rooms required and rate therefor, names of persons who 
will occupy the same, arrival date and, if possible, defi- 
nite information as to whether such arrival will be in 
the morning or evening. 


Requests for reservations should be addressed to the 
Reservation Department, 1140 N. Dearborn Street, Chi- 
cago, Illinois. 
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HE Chicago Bar Association's 

Resolution concerning the 

Agreement between the American 
Bar Association and the National 
\ssociation of Real Estate Boards” 

referred to as the “Memphis Res- 

olution”), commented upon in the 
June 1943 issue of the AMERICAN Bar 
\SSOCIATION JOURNAL (Volume 29, 
pages 357-8), disapproves the “Mem- 
phis Resolution” and recommends 
that the American Bar Association 
rescind its approval thereof. The IIl- 
inois State Bar Association adopted 
a resolution identical with that of 
the Chicago Bar Association. 

Omitting the preliminary para- 
graphs, the resolution adopted by 
the Illinois State and the Chicago 
Bar Associations is in part as follows: 

Ihe said “Memphis Resolution” 
is objectionable for the following 
reasons: 

1. In Illinois it is solely the func- 
tion of the courts to determine what 
constitutes the practice of law. 
[Citing five Illinois Cases. ] 

2. Paragraphs | and 2 of Article 
I of the “Memphis Resolution” are 
as follows: 

“(2) The realtor shall not under- 
take to draw or prepare documents 
fixing and defining the legal rights 
of parties to a transaction. However, 
when acting as broker, a realtor may 
use an earnest money contract form 
for the protection of either party 
against unreasonable withdrawal 
from the transaction, provided that 
such earnest money contract form, 
as well as any other standard legal 
forms used by the broker in trans- 
acting such business, shall first have 
been approved and promulgated for 
such use by the bar association and 
the real estate board in the locality 
where the forms are to be used.” 

The first sentence in para- 
graph 2 above quoted states correctly 
a specific application of this rule. 
But the remainder of said paragraph 
2 cannot be reconciled with the legal 
restrictions upon the unauthorized 
practice of law clearly set forth in 
the preceding language. 


Jury, 1943 VoL. 29 


“THE MEMPHIS RESOLUTION” 


It has been suggested that a bar 
association might approve the prin- 
ciples of the “Memphis Resolution” 
and then by refusing to “approve 
and promulgate forms for such use” 
prevent the use of forms by realtors 
as contemplated by such resolution. 
A bar association could not in good 
faith follow such a course. 

Paragraph 2 of Article I is objec- 
tionable, therefore, because: 

(a) It is inconsistent with the 
rule stated in the preceding para- 
graph 1. 

(b) It expressly permits the use 
by the realtor of an earnest money 
contract form to bind the principals 
to the transaction, which would re- 
quire the exercise of legal skill and 
would constitute the practice of law. 

(c) It purports to sanction the 
use by the broker of ‘‘any other stand- 
ard legal forms used by the broker 
in transacting such business : 

3. Paragraph 2 of Article I is also 
objectionable because it contem- 
plates the approval by state and local 
bar associations of legal forms for 
general use by real estate brokers. 
A bar association should not approve 
forms for such use because: 

(a) The selection and filling in 
of forms in many instances requires 
the exercise of legal skill and thus 
constitutes the practice of law. By 
approving forms for use by real es- 
tate brokers, the 
would thus be sanctioning the un- 
authorized practice of law. 

(b) It is practically impossible to 
prepare forms to meet the varying 
facts and conditions in the numerous 
transactions which arise. An inde- 


bar’ association 


terminate number of forms would be 
required. The selection and adapta- 
tion of the proper form for a particu- 
lar transaction would present im- 
portant legal problems. Legal docu- 
ments should be drawn to express 
the intentions of the parties rather 
than to form a mold into which the 
intentions of the parties must either 
be fitted, with resulting distortion, 
or remain unexpressed. 

(c) Many legal forms now avail- 


able may be satisfactory when intelli- 
gently used. The mere stamp of ap- 
proval of a form by a bar association 
cannot protect the public from im- 
proper selection or adaptation of the 
form by a layman... 


4. (As to provisions in Paragraph 
3 of Article I and Paragraph 2 of 
Article II of the “Memphis Resolu- 
tion,” it is stated): 

The making of an agreement be- 
tween realtors and lawyers which 
attempts to bind the realtor not “in 
any way to seek to influence the law- 
yer’s compensation in real estate 
transactions in which the lawyer is 
consulted as legal counsel” and also 
attempts to bind the lawyer not “in 
any way to seek to influence the 
realtor’s compensation in transac- 
tions in which the lawyer is con- 
sulted as legal counsel, or otherwise” 
violates a sound public policy. While 
such an agreement would appear to 
work to the pecuniary advantage of 
realtors and lawyers, it is clear that 
general compliance therewith by 
realtors and lawyers would be inimi- 
cal to the public interest. 

5. (Paragraphs | and 2 of Article 
II of the “Memphis Resolution” are 
quoted and commented upon as fol- 
lows) : 

A strict compliance with the above 
quoted paragraphs might result in a 
violation of a lawyer’s duty to his 
client. A lawyer should not be re- 
stricted in giving his client the bene- 
fit of any knowledge he may have 
bearing upon a transaction, whether 
it be on the question of business pru- 
dence, or the amount of a broker's 
compensation, or otherwise. 

[Objections are made to other fea- 
tures which are contained in Para- 
graph 3 of Article II and Paragraphs 
3 and 4 of Article III of the “Mem- 
phis Resolution” in the resolution of 
the Chicago and Illinois State Bar 
Associations, Paragraphs 6, 7 and 8, 
which on account of lack of space 
cannot be published in this issue. 
The complete text may be secured 
from the Chicago Bar Association. } 
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Federal Rules of Criminal Procedure 


HE Supreme Court of the United States is closely 

following, in the broadened scope of the rule-making 

power entrusted to that Court by the Congress, the 
course which met with such marked approval in the Fed- 
eral Rules of Civil Procedure. 

It is understood that the Court has authorized the 
committee to give to its tentative draft of the proposed 
rules of criminal procedure, the same nation-wide dis- 
tribution given to the civil rules, so that the profession 
and the bar organizations, national, state and local, may 
be given full opportunity to be heard. 

Committees will undoubtedly be appointed by sub- 
stantially all bar associations to examine and report on 
the proposed rules. Discussion will involve subjects of 
grave importance and there will be sharp controversies, 
out of which, however, there may emerge substantial aid 
to the solution of important problems. 

Arthur T. Vanderbilt, chairman of the committee 
appointed by the Court to draft and submit to the 
Court for its consideration rules of procedure for the 
prosecution of criminal offenses, has at the request of the 
Journat furnished for the information of the Bench and 
Bar an account of the committee’s work. It appears in this 
number and will be read with interest, not only by the 
judges of the district courts and those who participate in 
the prosecution or defense of those charged with the 
breach of federal criminal statutes, but also by those who 
do not practice in the criminal courts, but who appreciate 
how important, to the administration of justice and to 
the preservation of the safety of the citizen and the public 
peace and order, is the impartial constant enforcement of 
the law, as well as adequate safeguards against injustice 
to innocent persons. 

It is well worth recalling at this time, that originally 
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all procedure to be followed in all the courts of justice, 
both in England and in this country from the beginning 
of its existence, was prescribed by the judicial depart- 
ment. Congress has wisely authorized the return to 
judicial responsibility of control of the methods to be 
employed in the conduct of judicial business. We are 
now well along to a happy return to the original idea, 
thanks to the cooperation of the legislative and judicial 
branches of our government. 

It is perhaps well here to emphasize that the exercise of 
the rule-making power is confined to the control of meth- 
ods of procedure to be employed in the courts and does 
not extend to laws which define crimes and fix the 
punishment to be inflicted on offenders, to the end that 
lawless acts may be prevented. 

The task of the Advisory Committee on Rules for 
Criminal Procedure is in many respects more difficult 
than that undertaken by the committee on the rules of 
civil procedure. That committee’s chief problems were to 
devise a single procedure applicable to actions at law and 
cases in equity and to provide for an escape from the 
consequences of the unfortunate experiment which com- 
pelled the federal courts to conform their methods “as 
nearly as may be” to state procedure. In the latter task 
the committee and the Court found aid in the fact that, 
in the Field codes and by the method of trial and error 
progress had been made towards simplicity and uni- 
formity. However, in addition to the opposition which 
always arises against change until its necessity has been 
clearly manifested, change in criminal procedure awakens 
fear that the proposed changes may deprive one accused 
of criminal offenses, of life or liberty. Debate is thus 
affected by more emotional stress than is likely to be 
provoked by changes in the methods employed in the 
trial of civil actions. 

One is not likely to be far wrong in hazarding the guess 
that difficulties and differences of opinion arose in the 
work of the Committee on Rules for Criminal Procedure. 
In such a field differences of opinion are not only to be 
expected, but to be welcomed, and the fact that the com- 
mittee has agreed in the presentation to the Court of a 
draft of rules for criminal procedure is in itself a cause 
for congratulation and commendation. 

It would not be surprising if similar differences of 
opinion should be strongly manifested among those to 
whom the rules are now submitted for criticism and 


constructive suggestions. 





Renegotiation of Contracts for War Material 


AWYERS and clients have lately had difficulty in 
orienting to familiar concepts of contract law the new 
processes and standards for renegotiating contracts 
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made for the manufacture and delivery of the munitions 
of modern war. Both as to statutory provisions and appli- 
cable scope, as well as in respect of the factors to be taken 
into account in renegotiation, the whole subject may be 
still at a formative stage. It is a field in which clients 
depend heavily on their lawyers, and the lawyer’s trained 
sense of fair play and reasoned adjustment become factors 
of great utility. 

This month the JourNat gives the background of con- 
tract renegotiation and the nature of the problems which 
arise in these new tasks of the profession. The author 
is Lieutenant Colonel J. Harry LaBrum, of the Pennsyl- 
vania Bar, who has served on many committees of the 
American Bar Association. His narrative does not deal 
with the intricacies and uncertainties of this baffling ad- 
ministrative venture, but it will be found readable and 
informative, by at least those lawyers who have not yet 
had occasion to grapple with specialized problems in this 
field. 

The whole subject is closely related to such problems as 
the revenues to be realized from corporate taxes, the form 
of prudent provisions for the wholesale termination and 
adjustment of war production contracts when the war 
ends, and the ability of private “industry” then to “get 
going” promptly to meet the need for jobs and fulfill the 
world’s demand for peace-time goods. With lawyers as 
its active aids, the driving force of American private 
enterprise has done a magnificent job in converting and 
expanding the manufacturing capacity of plants for full- 
scale production of the munitions of war and lately in 
readapting those facilities to make their output keep 
pace with the fast-changing picture of the war’s tempo 
and requirements. One question is as to whether or 
not the Government will in such matters as contract re- 
negotiation and termination, leave /.merican manu- 
facturers in a robust position to do an equally out- 
standing job in changing back to full-gaited production in 
peace-time. There is, for example, an insistent demand for 
a protective statutory mandate that any renegotiation of 
contracts once negotiated between the Government and 
the producer and undergoing performance shall make 
allowance for the substantial expense to which con- 
tractors will be put in the rehabilitation and reconversion 
of their plants for post-war production. 

There will be general approval among lawyers if there 
is official confirmation of the reported statements of the 
chairman of the Naval Price Adjustment Board that 
counsel for the Navy Department has advised that court 
review is available to contractors in the event of adverse 
determination in the course of renegotiations. 

All these are issues of great novelty, complexity, and 
importance. They will have far-reaching impacts on law- 
yers and their post-war law business, as well as on the 
solvency and success of their clients. Colonel LaBrum’s 
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article steers clear of controversy, but it does put some 
of these issues specifically before the profession and the 
public, for consideration. 





Military Justice 


AJOR General Cramer, The Judge Advocate 
General, recently discussed before the National 
Conference of Judicial Councils at Philadelphia 

the methods of trial procedure in courts martial and com- 
pared that procedure with the methods of criminal trials 
in the several states. He has consented to the publication 
of his address in this issue. He traces the history of mili- 
tary law and discusses the various changes which have 
been made in a code which originally was harsh and severe. 
Its development in this country has shown successive re- 
laxation of its severity. 

Many of us will remember the work of President Page 
and Stephen S. Gregory, the former chairman of a com- 
mittee on changes in the law of courts martial during the 
first World War. The military code in force at the open- 
ing of World War II showed careful consideration of the 
questions which were thus presented during the period 
of World War I, and the result of that study demon- 
strates the contribution which the Bar had made to the 
subject and the receptive attitude of the Judge Advocate 
General’s Department to those suggestions. 

During one of the debates on the question of court 
martial procedure during the first World War, Provost 
Marshal General Enoch Crowder summed up his reply 
to some of the proposals made for a closer assimilation 
of procedure in the criminal courts of the various states 
and the courts martial. He said in substance that courts 
martial dealt with the offenses of soldiers; that obedience 
to orders was of vital importance in military operations; 
that military law had as one of its prime purposes the 
maintenance of discipline; that an army lacking in dis- 
cipline was likely to be defeated by an army in which 
discipline was at a high stage. 

There is evidence that these two conflicting ideas have 
been gradually approaching the solution of the questions 
involved. Today we seem to have reached a position where 
willful disobedience of orders and willful commission of 
military crimes are sternly punished, while extenuating 
circumstances accompanied by the lack of willful intent 
receive due consideration in mitigation of guilt. 

With millions of our youths in military service, it is a 
source of gratification to those of us who must remain 
at home, to be assured by General Cramer that in the 
enforcement of military law justice and mercy each have 
their part. 
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REVIEW OF RECENT SUPREME COURT DECISIONS 


By EDGAR BRONSON TOLMAN* 


Eminent Domain—Just Compensation Contingent 

on Speculative Elements of Future Value 

The United States, acting for the Tennessee Valley Authority, 
sought to take for public use, land on which there is a power 
plant, and on which there are available other sites for addi- 
tional power plants which might be united either by conveyance 
or through the exercise of the right of eminent domain under a 
state grant of power. The owner of the existing power plant 
and his other power plant sites claimed that the value of his 
land would be enhanced by the acquisition of the other available 
water power sites and their united operation. He claimed the 
ownership of all the stock of a corporation vested with the power 
of eminent domain by a state statute. Held that property sought 
to be taken for public use by the United States cannot be ap- 
praised on the hypothesis that the owner will be able to effect 
a union of his water power with power plants owned by others 
by condemnation under a state statute since such statutes are 
repealable and the hypothesis too speculative. 

United States ex rel. TVA v. Powelson et al., 87 L. ed. 
Adv. Ops. 976; 63 Sup. Ct. Rep. 1047; U. S. Law Week 
4379. (No. 3, decided May 17, 1943.) 

One Powelson acquired land in North Carolina on 
the Hiwassee River, a tributary of the Tennessee. It 
was transferred by Powelson to Southern States Power 
Company, a North Carolina corporation, and by its 
wholly owned subsidiary, the Union Power Company, 
a Georgia corporation. Powelson is the sole stockholder 
of the Southern States Power Company. 

On January 28, 1936, a declaration of taking was filed 
by Tennessee Valley Authority to acquire for the ex- 
tension of its system the land owned by the Powelson 
companies. At that time those companies owned a 
small hydroelectric generating plant on a tributary of 
the Hiwassee River known as the Murphy Plant. It 
supplied light and power to the town of Murphy, North 
Carolina, and owned about 22,000 acres of land includ- 
ing lands for dam sites. Powelson was an experienced 
hydroelectric engineer. He began as early as 1913 to 
explore, survey, and acquire lands for hydroelectric 
plants on these rivers and at sites within the proposed 
TVA condemnation. In the TVA proceeding against 
the property and interests of the Powelson projects and 
property, the Government contended that the property 
sought to be acquired was worth from $95,000 to 
$165,000. The Powelson interests sought to establish a 
value of $7,500,000. Powelson’s valuation was based on 
the theory that his property could be united with nu- 
merous other tracts owned by strangers and could thus 
be utilized for the construction of an elaborate four- 
dam hydroelectric project. Only one of those four dams 
was to be located on the property condemned. The 
Commission found that the land condemned was suit- 
able for use as the site of a hydroelectric power plant 
and that its greatest inherent value was $1,437,000, al- 
though its cost was only $277,821.56. The Commission 
awarded $253,000 in addition as severance damages. 





*Assisted by JAMES L. Homme. 
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Both parties sought review by the three-judge district 
court. That court reduced the value of the land con 
demned to $976,289 and the severance value to 
$211,000. Interest was added from the filing of the 
initial declaration of taking. The Court of Appeals 
excluded the items of severance and other items and 
with those reductions affirmed the judgment of the 
district court. 

Ihe decision of the Circuit Court of Appeals was re 
versed. The opinion of the Court was delivered by 
Mr. Justice DouGLas. 

A preliminary question as to the scope of review by 
the Circuit Court of Appeals was first considered. The 
Act provided for the appointment of commissioners to 
examine into the value of the land sought to be con 
demned, to conduct hearings, receive evidence and take 
such steps as might be proper for the determination 
of the value of the land. They were required to report 
the value and make an award. Review of the commis 
sioners’ action is by a three-judge court which is given 
power to pass de novo upon the proceedings had before 
the commissioners, view the property, and take addi- 
tional evidence, and the Act provided that the judges 
should file their own award fixing the value of the prop 
erty regardless of the award previously made by the 
commissioners. An appeal is provided from the district 
court to the Circuit Court of Appeals which shall upon 
the hearing of the appeal dispose of the same upon the 
record without regard to the award or findings thereto- 
fore made by the commissioners or the district judges 
and thereafter fix the value of the property. The con- 
tention was that the Circuit Court of Appeals did not 
perform the functions which the Act placed upon it. 
That contention was rejected and on that point Mr. 
Justice DouGLas says: 

I'he purpose of § 25 was to free the Circuit Court of 
Appeals from the strictures commonly applicable to its 
review of disputed questions of fact. Under § 25 it does 
not sit as a “court of errors.” . . . Its duty is to dispose of 
the matter “upon the record, without regard to the awards 
or findings theretofore made” and to fix the value. But 
it need not blind itself to the special advantages of the 
tribunals below in evaluating the evidence. A trial de 
novo with the fresh taking of evidence is not required. An 
independent revaluation of the property condemned is 
contemplated. And that requirement was met here. 
Section 25 of the Act authorizes award covering “the 

value of the land sought to be condemned” and the 
opinion declares that “the storm center of this contro- 
versy is whether water power value may be included in 
respondent's award.” 


The Government had contended that although the 
Hiwassee at the points in question was non-navigable 
the flow of water at those places had such a direct and 
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immediate effect on the navigable portion of the river 
irther downstream as to give the United States the 
me plenary control over the navigable and non- 
\avigable parts of the river. In relation to that con- 
ntion Mr. Justice DouGLas says: 

We do not stop to consider that question. For if we 
assume, without deciding, that rights in the “flow” of a 
non-navigable stream created by local law are property for 
which the United States must pay compensation when it 
condemns the lands of the riparian owner, the water power 
value which respondent sought to establish cannot be 
allowed. 

As to the rules governing the ascertainment of the 
alue of this property Mr. Justice DOUGLAS says: 

Ihe burden of establishing the value of the lands sought 
to be condemned was on respondent. . . . Respondent en- 
deavored to carry that burden by introducing evidence 
that the property condemned had a fair market value of 
$7,500,000. As we have said, the theory was that the lands 
condemned, together with other property owned by re- 
spondent, could be united with several hundred other tracts 
owned by strangers and that a four-dam_ hydroelectric 
project could be constructed upon all those lands. As we 
have noted, only one of the four hypothetical dams was to 
be located on the lands condemned. That was at the 
Hiwassee dam site, which considered alone, was not con- 
tended to be profitable for power development. Although 
respondent owned or controlled some of the other lands 
necessary for the four-dam project, about half of them 
were in adverse hands. It was practically conceded that 
the acquisition of all the property necessary for the four- 
dam development could not, in all reasonable probability, 
be accomplished without resort to the power of eminent 
domain. It was insisted, however, that since that power 
had been conferred by North Carolina, the case should be 
viewed as if respondent owned every foot of land required 


for the hypothetical project. 
. 7. * 


4 


An owner of lands sought to be condemned is entitled to 
their “market value fairly determined.” . . . That value 
may reflect not only the use to which the property is 
presently devoted but also that use to which it may be 
readily converted. . . . In that connection the value may 
be determined in light of the special or higher use of the 
land when combined with other parcels; it need not be 
measured merely by the use to which the land is or can 
be put as a separate tract. ... But in order for that spe- 
cial adaptability to be considered, there must be a reason- 
able probability of the lands in question being combined 
with other tracts for that purpose in the reasonably near 
future. . . . In absence of such a showing, the chance of 
their being united for that special use is regarded “as too 
remote and speculative to have any legitimate effect upon 
the valuation.” . . 

Mr. Justice DouGLas reviews the evidence pro and 
con on this phase of the question of value and the eval- 
uation of the land owner that the grant of the power of 
eminent domain to the State of North Carolina met the 
objection that there was a showing of a reasonable 
prospect of acquiring the lands necessary for the con- 
summation of his plan. On this point Mr. Justice 
DOUGLAS says: 

The fact that the owner also has a power of eminent 
domain does not alter the situation. . . . The grant of the 
power of eminent domain is a mere revocable privilege 
for which a state cannot be required to make compensation. 
... A revocation of that privilege is but a recall of a part 
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of its sovereign power for which no price may be exacted. 
North Carolina follows that view. .. . : Accordingly it seems 
clear that if North Carolina rather than the United States 
were constructing this public project and condemning the 
identical lands for the purpose, respondent need not be 
compensated for the loss of an opportunity to develop a 
power project through utilization of the right to condemn. 
In case this was North Carolina’s project respondent's 
chances of combining these numerous tracts into one owner- 
ship for a power project would be measured without ref- 
erence to the power of eminent domain. The inclusion of 
eminent domain would be but an indirect method of 
making Narth Carolina pay for the destruction or impair- 
ment of the privilege. 
* * 

This is a case of first impression. No precedent has been 
advanced which suggests that a different measure of com- 
pensation should be required where the United States 
rather than the state is the taker of the property for a pub- 
lic project. Nor has any reason been suggested why as a 
matter of principle or policy there should be a different 
measure of compensation in such a case. It has long been 
assumed that in other respects the national government 
was under “no greater limitation” by reason of the Fifth 
Amendment than were the states by virtue of the Four- 
teenth. . . . That view is implicit in condemnation cases 
where the amount of just compensation required by the 
Fifth Amendment is in issue. . . . We do not see why the 
protection given to “private property” under the Fifth 
Amendment imposes upon the United States a duty to 
provide a higher measure of compensation for these lands 
than would be imposed by the Fourteenth Amendment 
upon the state if it were the taker. Nor has any reason 
based on considerations of equity and fair dealing been 
advanced for justifying a higher measure of compensation 
in the instant case because the lands are being taken for 
a public project sponsored by the United States rather 
than by North Carolina. The warrant or authority for 
putting the United States at such a disadvantage is not 
apparent. 

* * * 

The law of eminent domain is fashioned out of the con- 
flict between the people's interest in public projects and 
the principle of indemnity to the landowner. We recently 
stated in United States v. Miller, . . . that “Courts have 
had to adopt working rules in order to do substantial jus- 
tice in eminent domain proceedings.” Equity and fair 
dealing do not require the payment by the United States 
to the landowner of the amount of a valuation of his 
lands based on the existence of his privilege to use the 
power of eminent domain. It is “private property” which 
the Fifth Amendment declares shall not be taken for public 
use without just compensation. The power of eminent 
domain can hardly be said to fall in that category. It is 
not a personal privilege; it is a special authority impressed 
with a public character and to be utilized for a public end. 
An award based on the value of that privilege would be 
an appropriation of public authority to a wholly private 
end. 

* * . 

This public project, to be sure, has frustrated respond- 
ent’s plan for the exploitation of its power of eminent 
domain. We may assume that that privilege, was a thing 
of value and that this frustration of the plan means a loss 
to respondent. But our denial of compensation for that 
loss does not make this an exceptional case in the law of 
eminent domain. 

> * * 

It is suggested that this result would mean that in con- 

demnation proceedings the United States need net pay 





393 









the value of the property at the time of the taking if the 
state where the property is located might destroy o1 dimin 
ish that value through an appropriate exercise of its police 
power. It is manifest that such is not the case. A state may 
of course destroy or diminish values by an assertion of its 
police power without the necessity of making compensa 
tion for the loss. . While such a change will not be pre 
sumed ... the possibility or probability of such action, so 
far as it affects present values, is a prope! subject for con 
sideration in valuing property for purposes of a condemna 
tio award... . We do not disturb those general principles 
Ihe United States no more than a state can be excused 
from paying just compensation measured by,the value of 
the property at the time of the taking merely because it 
could destroy that value by appropriate legislation or reg 
ulation. But we have here a unique situation. The powe1 
of eminent domain which respondent seeks to have re 
flected in the valuation is largely unexercised and need not 
be reflected in the measure of compensation if the stat 
which conferred the privilege were the taker of the lands 

If these numerous tracts had already been united by re- 

spondent through the power of eminent domain into a 

power project, distinct problems would be posed 

Then the United States would be acquiring a business, not 

simply frustrating a promotional scheme. We merely hold 

that the United States, in absence of a specific statutory 

requirement, need not make compensation fot the loss ol 

a business opportunity based on the un xercised privileg¢ 

to use the power of eminent domain where the state need 

not do so were it the sponsor of the public project and 
the taker of the lands. The constitutional obligation of 
the United States to make compensation does not extend 
so tar. 

se @ « 

We hold only that profits, attributable to the enterprise 
which respondent hoped to launch, are inadmissible as 
evidence of the value of the lands which were taken. Re 
spondent is, of course, entitled to the market value of the 
property fairly determined And that value should be 
found in accordance with the established rules . . . —unin 
fluenced, so far as practicable, by the circumstance that 
he whose lands are condemned has the power of eminent 
domain. We do not reach the question much discussed at 
the bar and in the briefs whether evidence of the earnings 
of respondent's hypothetical four-dam project should have 
been excluded for the further reason that it was too 
speculative. 

Mr. Justice JAcKson filed a dissenting opinion. The 
basis of the dissent is manifested by the first and last 
paragraphs of that opinion. 

The Cuter Justice, Mr. Justice Roperrs, Mr. Justice 
FRANKFURTER and I understand the Court to hold that prop 
erty physically adaptable to powe1 purposes, taken by the 
Federal Government for power purposes among others, is 
to be valued as worthless for power purposes as matter of 
law because its projected development might be defeated if 
the State should revoke the power of eminent domain ad 
mittedly possessed by the owner at the time of the taking 
We think it denies proper effect to State law and policy in 
effect at the time of taking 


2 * . 


We think the same rule should apply against as for the 
Government, and that the property in question was en 
titled to the benefits at the time being extended by State 
authority in the absence of evidence of probability that 
they would be abrogated or curtailed. We do not think 
that because the power of eminent domain may have been 
revocable by the State it follows as matter of law that it 


394 





REVIEW OF RECENT SUPREME COURT DECISIONS 





must be treated as nonexistent, and we dissent from 


reversal based on such grounds 

Ihe case was argued by Mr. William C. Fitts, general] 
counsel TVA, for the United States and by Mr. Georg 
Lyle Jones and Mr. George H. Wright for Powelson 


et al. 


Administrative Procedure—The Federal Communications 
Act—Right to Intervene as a Party and Appeal 


The right granted by the Federal Communications Commis- 
sion to a clear channel on a designated frequency entitles the 
holder of that right to intervene and be heard, as a party, in 
proceedings on the petition of another station to be permitted to 
broadcast over that channel, and to appeal from the decision of 
the Commission. 


> 


Federal Communications Comm. v. NBC, 87 L. ed 
Adv. Ops. 962; 63 Sup. Ct. Rep. 1035; U. S. Law Week 
1385. (No. 585, decided May 17, 1943 

At the time when this controversy arose, National 
Broadcasting Company was licensed to operate “a cleai 
channel” station, KOA, at Denver on a frequency of 
850 kilocycles. 

Station WHDH ot Boston had a license to operat 
daytime only on the same frequency 

WHODH applied to the Communications Commission 
for an increase in powel and for operation unlimited 
in time. 

I'he Commission's rules precluded the operation of 
a second station at night on KOA’s frequency. 

The application was set down tor hearing; the Na 
tional Broadcasting Company petitioned for leave to 
intervene; its petition was denied; it then moved to 
dismiss WHDH'’s application for failure to conform to 
the Commission’s rule in regard to such hearings. ‘That 
motion was denied. Finally the application came on to 
be heard, limited to determination of the nature, extent 
and effect of any interference which would result from 
a grant of the application particularly to KOA and 
other stations named. 

\ hearing was held in January, 1940, but NBC was 
not permitted to participate. In December of that yea 
the commissioners (two dissenting) promulgated find- 
ings of facts and conclusions. All agreed that the regu 
lations precluded a grant of WHDH’'s application. 
Three voted to modify the regulations and grant the 
application. 

NBC then filed its second petition to intervene. That 
petition also was denied. Subsequently on its own mo 
tion the Commission permitted NBC to file briefs and 
In April, 


1941, the Commission adopted a formal order, amend 


present an oral argument as amicus curiae. 


ing its rule and granting the WHDH application, two 
commissioners dissenting. 

NBC filed a petition for rehearing. This was denied. 
It gave notice of an appeal to the Court of Appeals, 
District of Columbia. That court held that NBC had 
a right to be made a party and participate in the heat 
ing, and revised the Commission’s order and remanded 


the case for further proceedings. 
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the Communications Commission applied for cer- 
ari; it was granted and the Supreme Court affirmed 
decision of the circuit court. 
Mr. Justice 
Court. In the first subdivision of his opinion he says: 


Roserts delivered the opinion of the 


We are of opinion that respondent was entitled to be 
ade a party.” He 
12 (b) of the 


quoted that portion of Section 


Communications Act of 1934 which 


ovides: 
hereafter granted .. . may be modi- 
if in the judgment of the 


Any station licens¢e 
fied by the Commission 
Commission such action will promote the public interest, 
. Provided however, That no 
such shall final until the 
holder of such outstanding license shall have 
notified in writing of the proposed action and the grounds 
ind shall have been given reasonable 


convenience, and necessity 


order of modification become 


been 


or reasons therefor 


opportunity to show cause why such an order of modi- 

fication should not issue 

He points to the Commission’s own finding in this 
rroceeding that there would be interference with KOA’s 
broadcast in the eastern part of the United States if 
\WHDH'’s application were granted, and its own report 
o Congress “that at night a small proportion of the 
irban population and a much larger proportion of the 
ural population of the country enjoy only such broad- 
asting service as is afforded by clear channel] stations.” 
Che opinion emphasizes the admitted fact that KOA 
ontinuously since 1924 has used a clear channel upon 
which only one other station was permitted to operate 
during the night, and therefore under the Commission’s 
regulations KOA had little or 


from any station in the United States. 


no channei interference 
In addition to 
these privileges, the international agreement with Can- 
ida, Mexico and Cuba made KOA’s signals free and 
entitled to remain free from interference from any sta- 
tion in those countries. 

Concluding this review of unchallenged facts, Mr. 
Justice ROBERTS says: 

The Commission's order deprives KOA of freedom from 
interference in its night a large area lying 
east of the Mississippi River. Furthermore, the order opens 


service over 


the way for Canada, Mexico, and Cuba, signatories to the 
broadcasting agreement, to acquire the right to operate 
stations which may cause channel interference at night on 


KOA’s frequency within the United States. 


The opinion proceeds to summarize the contentions 
of KOA and the Commission and quotes the Commis- 


sion’s rules in regard to a “clear channel” station and 
Mr. Justice ROBERTS says: 
Ihese rules were incorporated into the terms of KOA’s 
license which granted it a frequency of 850 kilocycles and 
a power of 50 kilowatts. To alter the rules so as to deprive 
KOA of what had been assigned to it, and to grant an ap 
would create interference on the channel 
and in modify KOA’s 


312(b) requires that it be made 


plication which 


{ 


given it, was in fact substance to 


license This be ing so S 
a party to the proceeding. We can accord no other mean- 
ing to the language of the proviso which requires that the 
holder of the is to be modified must have 
notice in writing of the proposed action and the grounds 


be given 


license which 


therefor and must a reasonable opportunity to 


show cause why an order of modification should not issue. 


Jury, 1943 Vor. 29 





REVIEW OF RECENT SUPREME COURT DECISIONS 


Certainly one who is to be notified of a hearing and to 
have the right to show cause is not to be considered a 
stranger to the proceeding but is, by the very provisions 
of the statute, to be made a party. The very notices issued 
by the Commission show that that body knew there would 
probably be an interference with KOA’s signals if the pend 
ing application of WHDH were granted; and that the 
Commission also realized there was a serious question 
whether the application could be granted under its exist 
ing rules. It is not necessary to discuss at any length the 
sufficiency of the petitions to intervene if, as we have held, 
the Act itself provided that, in such an instance as the 
present, KOA was entitled to be brought in as a party. 
\ licensee cannot show cause unless it is afforded oppor 
tunity to participate in the hearing, to offer evidence, and 
to exercise the other rights of a party. 
FCC raised for the first time in the Supreme Court 
a point of jurisdiction, based upon its interpretation 
of that part of the Communications Act concerning the 
right of appeal. On this point Mr. Justice RoBERTs 
Says: 

It would be anomalous if one entitled to be heard before 
the Commission should be denied the right of appeal from 
an order made without hearing. We think the Act does 
not preclude such an appeal. Section 402(b) (2) permits 
an appeal to the Court of Appeals of the District of Colum 

“any . person aggrieved or whose interests are 
affected by any decision of the Commission 
granting or refusing” any application for modification of 
an existing station license. If, within the intent of the 
statute, the interests of KOA would be adversely affected, 
or if KOA would be aggrieved by granting the application 
of WHDH, then the statute grants KOA a right of appeal. 


bia by 
adversely 


After pointing out the analogies arising in an earlier 
decision of the Court, Mr. Justice Roserts closes his 
opinion as follows: 

In view of the fact that § 312(b) grants KOA the right 
to become a party to the proceedings, we think it plain that 
it is a party aggrieved, or a party whose interests will be 
adversely affected by the grant of WHDH'’s application, 
as, indeed the Commission seems to have thought when it 
first noticed WHDH’s application for hearing. We, there 
fore, hold KOA was entitled to appeal from the Commis 
sion’s action in excluding it from participation in the pro 
ceeding and from the order made by the Commission. 

Mr. Justice BLack, Mr. Justice Murpny and Mr. Justice 
RUTLEDGE took no part in the consideration or decision of 
this case. 

Mr. Justice FRANKFURTER filed a dissenting opinion. 
he opening paragraph shows the fundamental reason 
for his dissent. He there says: 


Unlike courts, which are concerned primarily with the 
enforcement of private rights although public interests 
may thereby be implicated, administrative agencies are 
predominantly concerned with enforcing public rights al- 
though private interests may thereby be affected. To no 
small degree administrative agencies for the enforcement 
of public rights were established by Congress because more 
flexible and less traditional procedures were called for 
than those evolved by the courts. It is therefore essential 
to the vitality of the administrative process that the pro- 
cedural powers given to these administrative agencies not 
be confined within the conventional modes by which busi- 


ness is done in courts. 

In my judgment the decision of the Court in this case 
imposes a hampering restriction upon the functioning of 
the administrative process. This is the aspect that lends 
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this case importance and leads me to express the reasons 

for my dissent. 

The dissenting opinion takes up the statutory pro- 
visions of the Communications Act as to procedure 
before the Commission, quotes the interpretation given 
to those provisions in the Attorney General’s Committee 
on Administrative Procedure, follows in detail the vari- 
ous steps taken before the Commission and in the courts 


and declares: 

Ihe record affords no basis, therefore, for finding that 
KOA had standing to appeal from the grant of the WHDH 
application. But even if it had, I do not believe that KOA 
was afforded less opportunity to participate in the pro- 
ceedings before the Commission than the statute requires. 
Assuming that the grant of the WHDH application con- 
stituted a “modification’’ of KOA’s license in the sense 
that the scope of the operations authorized by KOA’s 
license was thereby limited, only § 312(b) would come into 
operation. Section 303(f) is inapplicable because the 
grant of the WHDH application unquestionably did not 
change KOA’s frequency, power, or hours of operation. 
Both before and after the Commission’s action, KOA’s 
operating assignment was precisely the same: 850 kilocycles, 
50 kilowatts, unlimited time. And so the only question on 
this phase of the case is—was KOA afforded such oppor- 
tunity of participation in the WHDH proceeding as 
§ 312(b) requires? That section provides that no order 
modifying the license of any existing station “shall become 
final until the holder of such outstanding license or per- 
mit shall have been notified in writing of the proposed 
action and the grounds or reasons therefor and shall have 
been given reasonable opportunity to show cause why such 
an order of modification should not issue.”’ 

Mr. Justice FRANKFURTER supports the Commission’s 
contention that permission to file a brief and make an 
oral argument was a substantial compliance of the stat- 
utory rules and that the full rights of a party litigant 
were not required. The opinion on this point declares: 

To deny to the Commission the right to require a pre- 
liminary showing, such as was found wanting here, before 
admitting a petitioner to the full rights of a party litigant 
is to fasten upon the Commission's administrative process 
the technical requirements evolved by courts for the ad- 
judication of controversies over private interests. See Fed- 
eral Communications Comm’n vy. Pottsville Broadcasting 
Co., 309 U. S. 134, 142-44. It is to assume that the modes 
familiar to courts for the protection of substantial interests 
are the only permissible modes, regardless of the nature of 
the subject matter and the tribunals charged with admin- 
istration of the law. This is to read the discretion given to 
the Federal Communications Commission to fashion a pro- 
cedure relevant to the interests for the adjustment of which 
the Commission was established through the distorting 
spectacles of what has been found appropriate for courts. 
We must assume that an agency which Congress has trusted 
is worthy of the trust. And especially when sitting in 
judgment upon procedure devised by the Commission for 
the fair protection of both public and private interests, 
we must view what the Commission has done with a gen- 
erous and not a jealous eye. 


Mr. Justice Douc tas also dissented. He declares him- 
self to be in substantial agreement with Mr. Justice 
FRANKFURTER but emphasizes the view that KOA was 
not shown to be financially injured by the grant of the 
enlarged rights given to WHDH, that the questions in- 
volved were those concerning the public interest and 
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that KOA had no standing to be admitted as a party 
in such a controversy. 

The case was argued by Mr. Paul A. Freund for the 
FCC and by Mr. Philip J. Hennessey, Jr., for NBC. 


Review of State Administrative Agencies and State 
Tribunals in the Federal Courts 


In the federal courts where diversity of citizenship jurisdiction 
exists and the action of a state Commission is challenged as 
denying due process of law “it is in the public interest that federal 
courts of equity should exercise their discretionary power with 
proper regard for the rightful independence of state governments 
in carrying out their domestic policy.” 


Burford et al. v. Sun Oil Company, et al.; Sun Oil 
Company et al. v. Burford et al., 87 L. ed. Adv. Ops 
999; 63 Sup. Ct. Rep. 1098; U. S. Law Week 4410. 
(Nos. 495 and 496, decided May 24, 1943.) 

The Sun Oil Company and others brought an action 
in the federal district court attacking the validity of 
an order of the Texas Railroad Commission granting 
to one Burford a permit to drill four wells on a small 
tract of land in the East Texas oil field. Jurisdiction 
of the facerzi court was based on diversity of citizen 
ship and on the company’s contention that the order 
denied them due process of law. 

The East Texas oil field, in which the Burford tract 
is located, is declared to be “one of the largest in the 
United States.” It is said to contain over 26,000 wells in 
an area of about as many square miles. Oil exists “in 
the pores and crevices of rocks and sand” and moves 
through those channels. The East Texas field is a giant 
oil pool. Oil moves through this pool and is brought 
to the surface of the wells by pressure of gas and water 
and unless those pressures are maintained, the oil level 
will sink and the oil must be pumped at great and in 
many instances prohibitive expense. Because the oil 
moves through the entire field, one operator can not 
only draw the oil from under his own surface area, but 
can also, if advantageously located, draw oil from the 
most distant parts of the pool. 

The primary question involved was whether the fed- 
eral district court should, because of diversity of citizen- 
ship and the claim of constitutional right, exercise 
judicial power and interfere with the administration 
under state law of the complex and important control 
of this administrative problem which the State of Texas 
had undertaken to direct under the authority of Texas 
legislation. The district court dismissed the action, the 
circuit court of appeals reversed that judgment and the 
Supreme Court reversed the decision of the circuit court 
of appeals and affirmed the district court. 

The opinion of the Court was delivered by Mr. Justice 
Biack. On this question he says: 

Although a federal equity court does have jurisdiction of 

a particular proceeding, it may, in its sound discretion, 

whether its jurisdiction is invoked on the ground of diver- 

sity of citizenship or otherwise, “refuse to enforce or pro- 
tect legal rights, the exercise of which may be prejudicial to 
the public interest”; for it “is in the public interest that 
federal courts of equity should exercise their discretionary 
power with proper regard for the rightful independence 
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{| state governments in carrying out their domestic policy.” 
While many other questions are argued, we find it necessary 
to decide only one: Assuming that the federal district court 
had jurisdiction, should it, as a matter of sound equitable 
discretion, have declined to exercise that jurisdiction here? 
Mr. Justice BLack emphasizes the necessity “based 
ipon geological realities” that each oil and gas field 
must be regulated as a unit for conservation purposes. 
He declares that the federal government has chosen to 
leave the principal regulatory responsibility with the 
states and merely supplements that control. He empha- 
sizes the point that while the state has unquestionable 
constitutional power to take appropriate action to pro- 
tect the industry and public interests, it also attempts 
to control the flow of oil and thus to protect the interests 
of many operators who have from time to time “been 
entangled in geological-legal problems of novel nature.” 
[he controversy involved the validity of a state rule, 
No. 37. That rule provides for certain minimum spacing 
between wells, but also allows exceptions where neces- 
sary “to prevent waste or to prevent the confiscation 
of property.” The prevention of confiscation is based 
upon the premises that “insofar as these privileges are 
compatible with the prevention of waste and the achieve- 
ment of conservation, each surface owner should be 


permitted to withdraw the oil under his surface area, 
and that no one else can fairly be permitted to drain 
his oil away.”” The Commission, therefore, claims the 
right to protect the owner’s interests either by adjust- 
ing the amount of production upward or by permitting 
him to drill additional wells, and the rule implies that 
“by this method each person will be entitled to recover 
a quantity of oil and gas substantially equivalent in 
amount to the recoverable oil and gas under his land.” 

Of this solution of these complex problems, Mr. 
Justice BLACK says: 

The delusive simplicity with which these principles of 
exception to Rule 37 can be stated should not obscure 
the actual non-legal complexities involved in their applica- 
tion. While the surface holder may, subject to qualifications 
noted, be entitled under current Texas law to the oil under 
his land, there can be no absolute certainty as to how much 
oil actually is present, . . . and since the waste and confisca- 
tion problems are as a matter of physical necessity so 
closely interrelated, decision of one of the questions neces- 
sarily involves recognition of the other. The sheer quantity 
of exception cases makes their disposition of great public 
importance. 

[t is declared that “over two-thirds of the wells in the 
East Texas field exist as exceptions to the rule” and that 
‘the instant case arises from just such an exception.” 
Emphasizing the importance of the least possible inter- 
ference with the action of the state authorities in this 
difficult administrative problem, Mr. Justice BLACK says: 

With full knowledge of the importance of the decisions 
of the Railroad Commission both to the state and to the 
oil operators, the Texas legislature has established a system 
of thorough judicial review by its own state courts. The 
Commission orders may be appealed to a state district 
court in Travis County, and are reviewed by a branch 
of the Court of Civil Appeals and by the State Supreme 
Court. While the constitutional power of the commission 
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to enforce Rule 37 or to make exceptions to it is seldom 
seriously challenged, . . . the validity of particular orders 
from the standpoint of statutory interpretation may pre- 
sent a serious problem, and a substantial number of such 
cases have been disposed of by the Texas courts which 
alone have the power to give definite answers to the ques- 
tions of state law posed in these proceedings. 

Drawing analogies from former decisions which illus- 
trate the steady course of the Court to escape the con- 
fusion arising from multiple reviews, Mr. Justice BLAck 
Says: 

To prevent the confusion of multiple review of the 
same general issues, the legislature provided for concentra- 
tion of all direct review of the Commission's orders in the 
state district courts of Travis County. The Texas courts 
have authoritatively declared the purpose of this restric- 
tion: “If an order of the commission, lawful on its face, 
can be collaterally attacked in the various courts and 
counties of the state on grounds such as those urged in 
the instant case, interminable confusion would result.” 

o * e 


The very “confusion” which the Texas legislature and 
Supreme Court feared might result from review by many 
state courts of the Railroad Commission’s orders has re- 
sulted from the exercise of federal equity jurisdiction. As 
a practical matter, the federal courts can make small con- 
tribution to the well organized system of regulation and re- 
view which the Texas statutes provide. Texas courts can 
give fully as great relief, including temporary restraining 
orders, as the federal courts. Delay, misunderstanding of 
local law, and needless federal conflict with the state policy, 
are the inevitable product of this double system of review. 
The most striking example of misunderstanding has come 
where the federal court has flatly disagreed with the posi- 
tion later taken by a state court as to state law. 

- =’ Ss 


These federal court decisions on state law have created 
a constant task for the Texas Governor, the Texas legisla- 
ture, and the Railroad Commission. The Governor of 
Texas, as has been noted above, felt called upon to forge 
his oil program in the light of the remotest inferences of 
federal court opinions. In one instance he thought it neces- 
sary to declare martial law. Special sessions of the legis- 
lature have been occupied with consideration of federal 
court decisions. Legislation passed under the circumstances 
of the strain and doubt created by these decisions was 
necessarily unsatisfactory. The Railroad Commission has 
had to adjust itself to the permutations of the law as seen 
by the federal courts. The most recent example was in 
connection with the Rowan and Nichols case in which the 
Commission felt compelled to adopt a new proration 
scheme to comply with the demands of a federal court 
decision which was reversed when it came to this Court. 


It is declared that the conflict between federal courts 
and Texas has lessened appreciably in recent years pri- 
marily as a result of the decisions in the Rowan and 
Nichols case, where the Supreme Court assumed that 
the principal issue in the review of Railroad Commis- 
sion orders was “whether the Commission had confined 
itself within the boundaries of due process of law,” and 
held that “any special relief provided by state statutes 
must be pursued in a state court.” It was contended that 
under a decision of the Texas Supreme Court in one of 
the Sun Oil Company cases, the courts, whether federal 
or state, are required to review the Commission's order, 
not for constitutional validity, but for compliance with 
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“reasonableness” under the state statute. On this point 
Mr. Justice 


The whole cycle of federal-state conflict cannot be per 
mitted to begin again by acceptance of this view. Insofar 
as we have discretion to do so, we should leave these prob- 
to the state court where each may be 
continuous series of 


3LACK Says: 


lems of Texas law 
handled as 
adjustments.” 


“one more item in a 


. . > 
rhe state provides a unified method for the formation of 
policy and determination of cases by the Commission and 
by the state The judicial review of the Commis- 
sion’s decisions in the state courts is expeditious and ade 


courts. 


quate. Conflicts in the interpretation of state law, dangerous 
to the success of state policies, are almost certain to result 
from the intervention of the lower federal courts. On the 
other hand, if the state procedure is followed from the 
Commission to the State Supreme Court, ultimate review 
of the federal questions is fully preserved here. . . . Under 
such circumstances, a sound respect for the independence 
of state action requires the federal equity court to stay its 
hand. 

The decisiun of the circuit court of appeals is reversed 
and the judgment of the district court dismissing the com 
plaint is afhrmed for the reasons here stated. 


Mr. Justice Doucras filed a concurring opinion, in 
which Mr. Justice Murpny joined. It opens as follows: 


I agree with the opinion of the Court and join in it. 
But there are observations in the dissenting opinion which 
impel me to add a few words. If the issues in this case 
were framed as the dissenting opinion frames them, I 
would agree that we should reach the merits and not 
direct a dismissal of the complaint. But the opinion of the 
Court as I read it does not hold or even fairly imply that 


“the enforcement of state rights created by state legis 
lation and affecting state policies is limited to the state 
courts.” Any such holding would result in a drastic 


-a limitation which I agree 
might be desirable but which this Court, 
make. The holding in these cases, however, goes 


inroad on diversity jurisdiction 
Congress, not 
should 
to no such length. 

It reviews the much cited case, Pennsylvania v. Wil 


liams, and the Texas statute and concludes as follows: 


The opinion of the Court calls the Railroad Commis 
sion and the Texas courts “working partners.” But as 
its review of Texas decisions shows, the courts may at 


times be the senior and dominant member of that part- 
nership if they perform the functions which Texas law 
places on them. The courts do not sit merely to enforce 
administrative agency. 
They sit in judgment on that agency. That to me is the 
crux of the matter. If the federal courts undertook to sit 
in review, so to speak, of this state administrative agency, 
they would in effect fashion 
ing of the state’s domestic policy. That interference would 
be a continuing one, as the opinion of the Court points 
divided authority would result. Divided 
authority friction—friction potentially more se 
rious than would have obtained in Pennsylvania v. Wil 
liams, if the administration of the affairs of that insolvent 
corporation had been left in the federal court to the 
exclusion of the state administrative agency. 


rights based on orders of the state 


actively participate in the 


out. Moreover, 
breeds 


Mr. Justice FRANKFURTER filed a dissenting opinion. 
The opening paragraphs of his opinion indicate the 
point of view from which he regards the important 


problem here involved: 


To deny a suitor access to a federal district court under 
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the circumstances of this case is to disregard a duty en 
joined by Congress and made manifest by the whole his 
tory of the jurisdiction of the United States courts based 
upon diversity of citizenship between parties. For I am 
assuming that law declared by this Court, in contradistine 
tion to law declared by Congress, is something other than 
the manipulation of words to formulate a predetermined 
result. Judicial law to me implies at 
tinuity of intellectual criteria and procedures in dealing 


least some con 
with recurring problems. 


I believe it to be wholly accurate to say that through 
out our history it has never been questioned that a right 
law and enforceable in the state courts 


federal where the 


state 
enforced in the 
parties to the controversy are citizens of different states 
The reasons which led Congress to grant such jurisdic 
tion to the federal courts are familiar. It was believed 
that, consciously or otherwise, the courts of a state may 
favor their own citizens. Bias against outsiders may become 
imbedded in a judgment of a state court and yet not be 
federal 


created by 


can also be courts 


sufficiently made the basis of a 
claim. To avoid possible discriminations of this sort, so 
the theory citizen other than that in 
which he is suing or being sued ought to be able to go 
into a wholly impartial tribunal, namely, the federal 
court sitting in that state. Thus, the premise of 
federal jurisdiction based upon diversity of the parties’ 
citizenship is that the federal courts should afford rem 


edies which are coextensive with rights created by state 


apparent to be 


goes, a of a state 


basic 


law and enforceable in state courts. 

That is the theory of diversity jurisdiction. Whether it is 
a sound theory, whether diversity jurisdiction is necessary 
unfairness by 
outsiders 
relieved of the 
which 
concern 


or desirable in order to avoid possible 


state courts, state judges and juries, against 
whether the federal courts ought to be 
litigation,—_these are matters 


burden of diversity 


are not my concern as a judge. They are the 
of those whose business it is to legislate, not mine. I speak 
abolition of 


this 


favored the entire 


But I 


as a legislative reformer 


as one who has long 


diversity jurisdiction. must decide case as a 


judge and not 

Mr. Justice FRANKFURTER then reviews a long series 
of cases which he places in the category of steps in the 
modification of or limitation on the diversity of citizen 
ship jurisdiction and proceeds to an examination of 
the rights sought here to be enforced in the federal 
courts. On this point, Mr. Justice FRANKFURTER says: 


Let us examine briefly the nature of the rights sought 
here to be enforced in the federal courts. In 1919 the Texas 
Railroad Commission issued its Rule 37 imposing general 
spacing limitations upon the drilling of oil wells, “pro 
vided that the Commission in 
to prevent the confiscation of property” would grant ex 
The order of the 
granted a permit to 

Section 8 of Article 
1925, 


any rule, regu 


order to prevent waste or 
ceptions from the general restrictions 
Railroad Commission in this 

drill a well in exception to Rule 37. 
6049c to Vernon's Civil Statutes 
that any “interested person affected by 


case 


Texas provides 
lation or order made or promulgated by the Commission 
thereunder, and who may be dissatisfied therewith, shall 
have the right to file a suit in a court of competent juris 
diction in Travis County, Texas, and not elsewhere against 
the Commission, or the members thereof, as defendants, 
to test the validity of said laws, rules 
orders.” 


regulations or! 


Discussing the question of the interpretation of the 
Fexas statute, Mr. Justice FRANKFURTER takes up two 
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pussible views as to the standards by which the Court 
should be governed in reviewing the validity of Com- 
mission orders: (1) that the statute precludes reviews 


in the federal district court and confines it to state 


courts. That contention is rejected because of numer- 
us decisions to the contrary and following the discus- 
ion of those cases, he says: 

Clearly, therefore, the scope of judicial review in a Rule 

case, as declared by the Supreme Court of Texas, is 
precisely as well defined, for example, as the scope of ju- 
dicial review by the federal courts of orders of the Inter- 
state Commerce Commission or the National Labor Re- 
ations Board. That the scope of review may be different 
does not make the standards of review any less definite 
wr less susceptible of application by a court. I think there 
can be no doubt that under the Constitution and laws 
if Texas, as construed by the decisions of the state courts, 
such courts exercise a judicial power in these cases pre- 
isely similar to that wielded by the federal courts under 

\rticle III. Can it be said, therefore, that in considering 

the validity of an exception allowed by the Texas Rail- 

sad Commission under Rule 37, the federal judges sitting 
in that state are engaged in duties which are foreign to 
their experience and abilities? Judges who sit in judg- 
ment upon the legality of orders made by the Interstate 

Commerce Commission are certainly not incompetent to 

ipply the narrowly defined standards of law established 

by Texas for review of the orders of its Railroad Com- 
mission. 

The next question taken up is whether Texas has 
manifested any desire to confine the review of the or- 
ders of the Railroad Commission to state courts sitting 
in Travis County. Here again the learned Justice re- 
views the history of this legislation and the cases which 
have construed the statute. He implies, although he 
does not declare, that it cannot fairly be said that the 
lexas legislature meant to exclude the federal courts 
lrom exercising jurisdiction in these cases. In what he 
regards the controlling question as to the review of the 
rules and orders of the Texas Commission, Mr. Justice 
!RANKFURTER Says: 

And so, the case really reduces itself to this: in the 
actual application of the standards governing judicial 
review of Commission orders allowing exceptions under 
Rule 37—standards which today have been authoritatively 
ind precisely defined—a different result may be obtained 
if suit is brought in the federal rather than the state courts. 

* * . 

It is the essence of diversity jurisdiction that federal 
judges and juries should pass on asserted claims because 
the result might be different if they were decided by a 
state court. There may be excellent reasons why Congress 
should abolish diversity jurisdiction. But, with all def- 
erence, it is not a defensible ground for having this Court 
by indirection abrogate diversity jurisdiction when, as a 
matter of fact, Congress has persistently refused to re- 
strict such jurisdiction except in the limited area occupied 
by the Johnson Act. The Congressional premise of diver- 
sity jurisdiction is that the possibility of unfairness against 
outside litigants is to be avoided by providing the neutral 
forums of a federal court. The Court today is in effect 
withdrawing this grant of jurisdiction in order to avoid 
possible unfairness against state interests in the federal 
courts. That which Congress created to assure impartiality 
of adjudication is now destroyed to prevent what is 


deemed to be hostility and bias in adjudication. 
eee 
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Perhaps no judicial action calls for a more cautious 
exercise of discretion than the appointment of a receiver 
by a court of equity, especially where the enterprise to be 
administered relates to important public interests. 

Mr. Justice FRANKFURTER refers to Pennsylvania v. 
Villiams, the interpretation of which had been a matter 
»f controversy in this case, and says: 

The Williams case, in other words, is but an application 

of the traditional doctrine that a court of equity should 

stay its hand from the improvident appointment of a 

receiver. 

In referring to certain colloquialisms which had been 
»rought into the discussion, Mr. Justice FRANKFURTER 
ays: 

But the use of such colloquial expressions can hardly 

obliterate the distinction between judicial power and 

legislative power, whether the latter be exercised directly 
by the legislature or indirectly through its administrative 
agencies. The courts of Texas sit in judgment upon the 

Railroad Commission of Texas only in so far as they 

have been charged by Texas law with the duty of ascertain- 

ing the validity »i Commission action. They no more 

“participate in the fashioning of the state’s domestic policy” 

than the federal courts participate in the fashioning of the 

transportation policy of the federal government in re 
viewing orders of the Interstate Commerce Commission 
under the Urgent Deficiencies Act. 

Mr. Justice FRANKFURTER ends his dissenting opinion 
vith the following paragraph: 

The opinion of the Court cuts deep into our judicial 
fabric. The duty of the judiciary is to exercise the juris 
diction which Congress has conferred. What the Court 
is doing today I might wholeheartedly approve if it were 
done by Congress. But I cannot justify translation of the 
circumstances of my membership on this Court into an 
opportunity of writing my private view of legislative 
policy into law and thereby effacing a far greater area 
of diversity jurisdiction than Senator Norris, as chair- 
man of the Senate Judiciary Committee, was ever able 
to persuade Congress itself to do. 

Mr. Justice Roserts and Mr. Justice REED join in 


his dissent. 
Ihe CrirF JusTice expresses no views as to the desir- 


ability, as a matter of legislative policy, of retaining the 
diversity jurisdiction. In all other respects he concurs 


i 


n the opinion of Mr. Justice FRANKFURTER. 
Ihe case was argued by Mr. James P. Hart and Mr. 


Ed Roy Simmons for Burford; by Mr. J. B. Robertson 


or Magnolia Petroleum Company, and by Mr. J. A. 


Rauhut for Sun Oil Company. 


8 
I 


Hastings et al. v. Selby Oil & Gas Company et al., 
7 L. ed. Adv. Ops. 1017; 63 Sup. Ct. Rep. 1114; U. S. 
aw Week 4418. (No. 528, decided May 24, 1943.) 


This case came up on certiorari from the United 


States Circuit Court of Appeals. For the reasons set 
out in the foregoing opinion, the decision was rev ersed. 


( 


Mr. Justice Brack delivered the opinion of the 
ourt: 


This is an action in the nature of an equity proceeding 
brought by the respondents to cancel an order of the 
Texas Railroad Commission granting petitioners Hastings 
and Dodson a permit under Rule 37 of the Railroad 
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Commission to drill an oil well. The respondents contend 
that the order granting a permit to the petitioners deprives 
them of property without due process of law, and that 
the order is invalid as a matter of Texas law. Jurisdic- 
tion is rested on diversity of citizenship. 

here are no significant differences between the problems 
presented here and those in Burford v. Sun Oil Co., 
decided this day. For the reasons set forth in that opinion, 
the decision below is reversed and the cause is remanded 
with instructions to dismiss the complaint. 


The Cuier Justice, Mr. Justice Roperts, Mr. Justice 
Reep, and Mr. Justice FRANKFURTER dissent for the 
reasons stated by them in the dissenting opinion above 
referred to. 

The case was argued by Mr. W. Edward Lee for 
Hastings, by Mr. James D. Smullen, Assistant Attorney 
General of Texas, for Railroad Commission of Texas, 
and by Mr. Dan Moody for Selby Oil & Gas Com- 


pany. 


Patents—Reissue Patents License Agreements— 
Declaratory Judgments, Applicability to 
Patent Cases 


The Declaratory Judgment Act is applicable to a “case or con- 
troversy” involving a justiciable issue in a patent case, raised 
either by the complaint or by a counterclaim. 

Altvater et al. vy. Freeman et al., 87 L. ed. Adv. Ops. 
1035; 63 Sup. Ct. Rep. 1115; U. S. Law Week 4406. 
(No. 696, decided May 24, 1943.) 

This was a case brought by respondents for specific 
performance of a patent license agreement under a 
reissue patent. The bill alleged that the defendants, 
contrary to the license contracts, were manufacturing 
and selling certain devices which infringed the reissue 
patent, and had not confined themselves to the ter- 
ritory in which the license agreement permitted them 
to make sales of the patented article. The bill asked 
for specific performance of the license agreement and 
an injunction and accounting. The petitioners (de- 
fendants below) answered, denying generally the allega- 
tions of the bill and setting up various defenses, 
among others that the reissued patents were invalid 
and that their rights still existed under the original 
patent. By way of counterclaim they alleged that the 
license agreement did not cover the reissued patents; 
that they were willing to pay royalties if the agree- 
ment covered the reissues and if they were valid; 
they accordingly alleged that to protect the business 
built up in good faith under the license, an adjudica- 
tion of the controversy was necessary; they prayed 
that the reissue patents be declared invalid or, if valid, 
that the license agreement be extended to them. 

The case came to the Supreme Court on petition for 
certiorari granted because of the apparent misinter- 
pretation by the circuit court of appeals of a former 
decision of the Supreme Court in a related case. 

The opinion of the Court was delivered by Mr. 
Justice Doucias. He finds it necessary to summarize 
litigation parties to this 


earlier between the 
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suit because of the light which that litigation throws 
on the present controversy. As to the instant case, 
Mr. Justice DouGLas says: 


That case was tried only on bill and answer. The district 
court adjudged a claim of a patent valid although it dis 
missed the bill for failure to prove infringement. We held 
that the finding of validity was immaterial to the dispo 
sition of the cause and that the winning party might appeal 
to obtain a reformation of the decree. To hold a patent 
valid if it is not infringed is to decide a hypothetical case 
But the situation in the present case is quite different. 
We have here not only bill and answer but a counter 
claim. Though the decision of non-infringement disposes 
of the bill and answer, it does not dispose of the counte: 
claim which raises the question of validity. Sola Electric 
Co. v. Jefferson Electric Co., 318 U. S.—is authority for the 
proposition that the issue of validity may be raised by a 
counterclaim in an infringement suit. The requirements 
of case or controversy are of course no less strict under the 
Declaratory Judgment Act . . . than in case of other suits. ... 
But we are of the view that the issues raised by the present 
counterclaim were justiciable and that the controversy 
between the parties did not come to an end .. . on the 
dismissal of the bill for non-infringement, since their dis 
pute went beyond the single claim and the particular 
accused devices involved in that suit. 


The plaintiff claimed that the payment of royalties 
by the defendants estopped them from raising the 
issue of invalidity. That contention the Court laid 
aside as not requiring examination or application 
here and it was said: 


In the present case both the district court and the circuit 
court of appeals have found that the license agreement was 
terminated on the surrender of the original patent and was 
not renewed and extended to cover the reissue patents 
The fact that royalties were being paid did not make this 
a “difference or dispute of a hypothetical or abstract char 
acter.” ... A controversy was raging, even apart from the 
continued existence of the license agreement. That con 
troversy was “definite and concrete, touching the legal 
relations of parties having adverse legal interests.” 

That controversy concerned the validity of the reissue 
patents. Those patents had many claims in addition to 
the single one involved in the issue of infringement. And 
petitioners were manufacturing and selling additional 
articles claimed to fall under the patents. Royalties were 
being demanded and royalties were being paid. But they 
were being paid under protest and under the compulsion 
of an injunction decree. It was to lift the heavy hand of 
that tribute from the business that the counterclaim was 
filed. Unless the injunction decree were modified, the only 
other course was to defy it, and to risk not only actual but 
treble damages in infringement suits. . . . It was the func 
tion of the Declaratory Judgment Act to afford relief against 
such peril and insecurity. .. . . And certainly the require 
ments of case or controversy are met where payment of a 
claim is demanded as of right and where payment is made, 
but where the involuntary or coercive nature of the exac 
tion preserves the right to recover the sums paid or to 
challenge the legality of the claim. 


Mr. Justice Doucias concludes his opinion as fol- 
lows: 

Our conclusion is that it was error for the circuit court 

of appeals to have treated the issues raised by the counter- 


claim as moot. They were not moot; and the district court 
had passed on them. Accordingly, the circuit court of 
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»peals should have reviewed that adjudication. ‘The judg- 

ent is reversed and the cause remanded to the circuit 

uurt of appeals for that purpose. 

Mr. Justice FRANKFURTER filed a separate opinion 
in which the opening paragraph summarizes his views 
the practical problems involved: 


We are concerned here with a problem in judicial admin- 
stration, not a question in algebra as to which there is 
demonstrably right or wrong answer. The case before us 

resents only one phase of an extensive, complicated patent 
tigation involving numerous technical and interdepend- 
nt issues. The question which we must now decide is 
his—in view of the present posture of the controversy, 
shall one of these issues be adjudicated in the manner 
ndicated by the circuit court of appeals, or shall this Court 
direct that it be adjudicated upon the defendants’ counter- 
claim for a declaratory judgment? We are all agreed 
that while a district court may have jurisdiction of a suit 
wv claim under the Federal Declaratory Judgments Act, 
28 U. S. C. § 400, it is under no compulsion to exercise 
such jurisdiction. If another proceeding is pending in 
which the claim in controversy may be satisfactorily ad- 
judicated, a declaratory judgment is not a mandatory 
remedy. Sound judicical administration requires, in my 
view, that we decline to interfere with the procedure which 
the court below has provided for the adjudication of the 
claims for which the defendants sought a declaratory 
judgment. 

He declares that the litigation is “wrapt in confu- 
sion,” but he proceeds to unravel that confusion and 
to restate the facts as he understands them to be in 
the light of the earlier litigation and the conduct of 
the parties in relation thereto. Speaking of the final 
action of the circuit court of appeals, Mr. Justice 
FRANKFURTER Says: 

rhe circuit court of appeals has thus committed to the 
district court substantially the same questions as those 
raised by the defendants’ counterclaim, i. e., those relating 
to the validity of the reissue patents. By this action the 
circuit court of appeals had effectively recalled its previous 
ruling that these questions were “moot.” Whatever might 
be said, therefore, as to the correctness of its ruling that 
the validity of the reissue patents presented “non-justi- 
ciable” questions, the inescapable fact remains that there 
is now before the district court for determination a pro- 
ceeding initiated by the petitioners involving the very 
questions raised by the counterclaim. 

* . * 

Therefore, it seems to me that good judicial administra- 
tion should stay our interference with the circuit court of 
appeals’ exercise of its discretion in adjusting the manner 
by which the issues as to the validity of the reissue patents 
should be adjudicated. It is the circuit court of appeals 
which, by its action of April 15, 1943, has in effect remanded 
the cause to the district court for determination of these 
issues. No valid reason appears for disturbing the dispo 
sition it has made of the litigation. The lower federal 
courts ought not to be narrowly confined in determining 
whether a declaratory judgment is an appropriate remedy 


under all the circumstances. 
* * . 


If we are to consider the correctness of the ruling that 
the issues relating to the validity of the reissue patents are 
not “justiciable,” | find it too difficult to accept the reason- 
ing of my Brethren. The Court's conclusion that the circuit 
court of appeals erred in finding ‘‘mootness” as to the ques- 
tions raised by the counterclaim rests substantially upon the 
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notion that a controversy still exists because the defend- 
ants are laboring under the “heavy” obligation of paying 
royalties under the license agreement. But we have held 
that the controversy must be “definite and concrete,” “real 
and substantial,” in order that a declaratory judgment may 
be given. 
. * * 

Potential purchasers may naturally be reluctant to estab- 
lish business relations upon so insecure a basis. But the 
Court has not chosen to sustain the propriety of a declara- 
tory judgment here upon this ground, and it is therefore 
idle to consider its merits. 


Mr. Justice RoseErTs joins in this opinion. 

The case was argued by Mr. Edmund C. Rogers and 
Mr. Lawrence C. Kingsland for petitioners, and by 
Mr. Marston Allen for respondents. 





State Taxation—Louisiana Unemployment Compensation 
Law—Declaratory Judgment 


In the exercise of the traditional discretion with which courts 
of equity grant or deny extraordinary relief, the federal courts 
will not ordinarily restrain state officers from collecting state 
taxes where state law affords an adequate remedy to the taxpayer. 
This doctrine applies by logy to the exercise or withholding 
of declaratory judgments. 


Great Lakes Dredge & Dock Company et al., v. 
Huffman, Adm., 87 L. ed. Adv. Ops. 1021; 63 Sup. Ct. 
Rep. 1070; U. S. Law Week 4418. (No. 849, decided 
May 24, 1943.) 

The Great Lakes Dredge & Dock Company brought 
this action in a federal district court against Huffman, 
a state officer charged with the administration and 
enforcement of the Louisiana Unemployment Com- 
pensation Law. The complaint alleged that the Great 
Lakes Company have numerous classes of employees 
engaged in the navigation and operation of dredges 
and pile drivers and many other types of vessels, all 
used in deepening, dredging and otherwise improv- 
ing channels for the navigation of the waters of the 
state, and that the tax or contribution imposed would 
exact from the plaintiffs sums of money in each case 
in excess of $3,000. Ihe complaint prays for a declar- 
atory judgment that the state law as applied to them 
and their employees is unconstitutional. After a trial 
the district court held the statute applicable to the 
company and their employees and a valid exercise 
of state power and ordered dismissal of the suit. 

Because of the importance of the question to be 
decided, certiorari was granted and the case argued. 
The hearing was limited to a discussion of the ques- 
tion whether the declaratory judgment procedure can 
be appropriately used in the case where the complaint 
asks a judgment against a state officer to prevent enforce- 
ment of a state statute. The court below held that the 
act exacts of employers payments into the state un- 
employment insurance fund in the nature of an excise 
tax upon the exercise of the right and privilege of 
employing individuals and measured by a percentage 
of the wages paid. The company had challenged the 
state’s right to collect a tax and had interposed as a 
barrier to its collection the present suit. 
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The district court had in substance given a declar- 
atory judgment, which the circuit court of appeals 
had sustained. Save for that purpose, those courts 
had no occasion to entertain the suit or pronounce 
any judgment in it. Neither court nor any of the 
parties had questioned the sufficiency of the pleadings 
to present a case for declaratory judgment. 

The Supreme Court affirmed the decision of the 
circuit court of appeals in an opinion delivered by the 
Curr Justice, who, after stating the course of the 


case through the courts, the contentions of the respec- 


tive parties, and defining the question involved, says: 


In answering it the nature of the remedy afforded to 
taxpayers by state law for the illegal exaction of the tax is 
of importance. Section 18 of Article 10 of the Constitution 
of Louisiana of 1921 directs that: “The Legislature shall 
provide against the issuance of process to restrain the col 
lection of any tax and for a complete and adequate remedy 
for the prompt recovery by every taxpayer of any illegal 
tax paid by him.” And Act 330 of 1938 sets up a complete 

statutory scheme to carry into effect the constitutional pro 
vision. By it the courts of the state are forbidden to restrain 
the collection of any state tax; and any person aggrieved 
and “resisting the payment of any amount found due, or 
the enforcement of any provision of such laws in relation 
thereto” shall pay the tax to the appropriate state officer 
and file suit for its recovery in either the state or federal 
courts. Pending the suit the amount collected is required 
to be segregated and held subject to any judgment rendered 
in the suit. If the taxpayer prevails in the suit, interest at 
two per cent per annum is added to the amount of taxes 
refunded. 

The Cuier Justice refers to the cases in which the 
Supreme Court has recognized that the federal courts 
in the exercise of the sound discretion which has 
traditionally guided courts of equity in granting o1 
withholding the extraordinary relief which they may 
afford, will not ordinarily restrain state officers from 
collecting the taxes “where state law affords an adequate 
remedy to the taxpayer.” He points out that the with- 
holding of extraordinary relief, by courts having 
authority to grant it, is not a denial of the jurisdiction 
which Congress has conferred on the federal courts 
or of the federal rule that the measure of inadequacy 
of a legal remedy is the legal remedy afforded by the 
federal not the state courts. 

The Cuier Justice declares that: 

It is in the public interest that federal courts of equity 
should exercise their discretionary power to grant or with 
hold relief so as to avoid needless obstruction of the do- 
mestic policy of the states. 

Reference is made to congressional recognition and 
approval of such a practice by the federal equity courts. 
The Cuter Justict 
straints and limitations in suits to enjoin the collec- 


makes application of these re- 


tion of taxes to the instant case in which, instead of 
an application for an injury, recourse was sought to 
the more recent form of remedy by declaratory judg- 
ment, and on this point the Cuier JusTICE says: 

The considerations which persuaded federal courts of 


equity not to grant relief against an allegedly unlawful 
state tax, and which led to the enactment of the Act of 


t02 


\ugust 21, 1937, are persuasive that relief by way of declara 
tory judgment may likewise be withheld in the sound dis 
cretion of the court. With due regard for these considera 
tions, it is the court’s duty to withhold such relief when 
as in the present case, it appears that the state legislature 
has provided that on payment of any challenged tax to th 
appropriate state ofheer, the taxpayer may maintain a suit 
to recover it back. In such a suit he may assert his federal 
rights and secure a review of them by this Court. This 
affords an adequate remedy to the taxpayer, and at thi 
same time leaves undisturbed the state’s administration of 


its taxes. 
Applying the principle thus laid down to the present 
case, the CuieF Justice closes his opinion as follows: 


For like reasons, we think it plain also that the enact 
ment of the Act of August 30, 1935 which excluded 
from the operation of the Declaratory Judgments Act all 
cases involving federal taxes, cannot be taken to deprive 
the courts of their discretionary authority to withhold 
declaratory relief in other appropriate cases. This amend 
ment was passed merely for the purpose of “making it 
clear” that the Declaratory Judgments Act would not per 
mit “a radical departure from the long-continued policy 
of Congress” to require prompt payment of federal 
taxes. ..-. 

The judgment of dismissal below must therefore be 
affirmed, but solely on the ground that, in the appropriate 
exercise of the court’s discretion, relief by way of a declara 
tory judgment should have been denied without consid 


eration of the merits. 
The case was argued by Mr. R. Emmett Kerrigan for 
the Dredging Company, and by Mr. W. C. Perrault for 


Huffman. 


Constitutional Law — Seventh Amendment — 
Direction of Verdict in Jury Trials 
in Federal Courts 


In trials at law in the federal courts, the Seventh Amendment 
does not forbid the federal courts from directing verdicts or from 
setting verdicts aside for insufficiency of evidence. That amend- 
ment did not bind the federal courts to the exact procedural inci- 
dents or details of jury trials in force under the common law 
in 1791. 


{merica, 87 L. 
U.S. Law 


Joseph Galloway v. United States of 
ed. Ady. Ops. 1042; 63 Sup. Ct. Rep. 1077; 
Week 4395 (No. 553, decided May 24, 1943.) 

In this case the Supreme Court reviews proceedings 
World 


as guardian. The 


had upon a suit brought by a veteran of the 
War of 1914-1918, through his wile 
action Was brought upon a wal risk insurance con- 
tract seeking benefits for total and permanent dis 
ability by reason of insanity of the veteran which is 
claimed existed May 31, 1919. On that day the policy 
lapsed for non-payment of premium. ‘The federal trial 
court granted a motion for a directed verdict at the 
close of the evidence and judgment was entered accord 
ingly. The circuit court of appeals affirmed. Both 
courts held the evidence legally insufficient to sustain 
a verdict for the veteran. Galloway contends that the 
direction of a verdict against him was erroneous and, 
in effect, deprived him of trial by jury, contrary to 
the Seventh Amendment. 

On certiorari, the Supreme Court affirmed the ruling 


below in an opinion by Mr. Justice RUTLEDG! 
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[he opinion discusses in detail the evidence of record 
o Galloway's insanity. While it was clearly estab- 
ed that total and permanent disability did occur 
ictime prior to 1938, the Court finds that there was 
ufficient evidence to sustain the burden of proof that 


re was any such total and permanent disability on 


\iav 31, 1919, when the policy lapsed. 


[he opinion then discusses the contention that the 
wtice of directing a verdict as applied in this case 
ends the Seventh Amendment. In dealing with this 
tention it is first observed that the contention comes 
0 late since it has been established for nearly a cen- 
ry that the Seventh Amendment did not deprive the 
deral courts of power to direct a verdict for insufh- 
ncy of evidence 

Curning then to the historical basis for the argument, 


» 


Mr. Justice Ruriepcr finds that it is not convincing 


support of Galloway's contention. In this connec- 


ion the opinion states: 


Furthermore, the argument from history is not convinc- 
ng. It is not that “the rules of the common law” in 1791 
deprived trial courts of power to withdraw cases from the 
jury, because not made out, or appellate courts of power 
to review such determinations. The jury was not absolute 
master of fact in 1791. Then as now courts excluded 
evidence for irrelevancy and relevant proof for other 
reasons. The argument concedes they weighed the evidence, 
not only piecemeal but in toto for submission to the jury, 
by at least two procedures, the demurrer to the evidence 
ind the motion for a new trial. The objection is not 
therefore to the basic thing, which is the power of the 
court to withhold cases from the jury or set aside the ver- 
dict for insufficiency of the evidence. It is rather to 
incidental or collateral effects, namely, that the directed 
verdict as now administered differs from both those proce- 
dures because, on the one hand, allegedly higher standards 
of proof are required and, on the other, different con- 
sequences follow as to further maintenance of the litiga- 
tion. Apart from the standards of proof, the argument 
appears to urge that in 1791, a litigant could challenge his 
opponent’s evidence, either by the demurrer, which when 
determined ended the litigation, or by motion for a new 
trial which, if successful, gave the adversary another chance 
to prove his case; and therefore the Amendment excluded 
any challenge to which one or the other of these conse- 
quences does not attach 

The Amendment did not bind the federal courts to the 
exact procedural incidents or details of jury trial accord- 
ing to the common law in 1791, any more than it tied them 
to the common-law system of pleading or the specific rules 
of evidence then prevailing. Nor were “the rules of the 
common law” then prevalent, including those relating to 
the procedure by which the judge regulated the jury’s role 
on questions of fact, crystallized in a fixed and immutable 
system. On the contrary, they were constantly changing 
and developing during the late eighteenth and early nine- 
teenth centuries. In 1791 this process already had resulted 
in widely divergent common-law rules on procedural mat- 
ters among the states, and between them and England. 
And none of the contemporaneous rules regarding judicial 
control of the evidence going to juries or its sufficiency to 
support a verdict had reached any precise, much less final, 
form. In addition, the passage of time has obscured much 
of the procedure which then may have had more or less 
definite form, even for historical purposes. 
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Mr. Justice BLack, delivered a dissenting opinion in 
which Mr. Justice Doucias and Mr. Justice Murpny 
concurred. In the dissent it is argued that the evidence 
was sufficient to go to the jury. Furthermore, the dissent 
urges that a verdict should be directed, if at all, only 
when without weighing the credibility of witnesses 
there is in the evidence no room whatever for honest 
difference of opinion over the factual issue in contro- 
versy. After a review of the historical evolution of ju- 
dicial control over jurors, Mr. Justice BLAck states his 
conclusion in the following portion of his opinion. 


The call for the true application of the Seventh Amend 
ment is not to words, but to the spirit of honest desire to 
see that Constitutional right preserved. Either the judge 
or the jury must decide facts and to the extent that we 
take this responsibility, we lessen the jury function. Our 
duty to preserve this one of the Bill of Rights may be 
peculiarly difficult, for here it is our own power which we 
must restrain. We should not fail to meet the expectation 
of James Madison, who, in advocating the adoption of the 
Bill of Rights, said: “Independent tribunals of justice 
will consider themselves in a peculiar manner the guardians 
of those rights; . . . they will be naturally led to resist every 
encroachment upon rights expressly stipulated for in the 
Constitution by the declaration of right.” So few of these 
cases come to this Court that, as a matter of fact, the judges 
of the district courts and the circuit courts of appeal are 
the primary custodians of the Amendment. As for myself, 
I believe that a verdict should be directed, if at all, only 
when, without weighing the credibility of the witnesses, 
there is in the evidence no room whatever for honest differ- 
ence of opinion over the factual issue in controversy. I shall 
continue to believe that in all other cases a judge should, 
in obedience to the command of the Seventh Amendment, 
not interfere with the jury’s function. Since this is a 
matter of high constitutional importance, appellate courts 
should be alert to insure the preservation of this constitu- 
tional right even though each case necessarily turns on its 
peculiar circumstances. 


The case was argued by Mr. Warren E. Miller for 
Galloway and by Mr. Lester P. Schoene for the United 
States. 


New York Unemployment Insurance Tax — Application 
to Employers of Marine Workers 


The validity of the New York Unemployment Insurance Tax is 
sustained against challenges that it violates Article 3, Section 2 
of the Constitution conferring exclusive admiralty jurisdiction 
on the federal courts and that Congress has declared that no 
such tax shall be imposed on maritime employers. 


Standard Dredging Corporation v. Murphy, 87 L. ed. 
Adv. Ops. 1017; 63 Sup. Ct. Rep. 1067; U. S. Law Week 
4409. (Nos. 722 and 723, decided May 24, 1943.) 

In this opinion the Court considers a challenge, in 
two cases, to the validity of the New York Unemploy- 
ment Insurance Tax which is levied as a payroll tax 
on all employers of four or more persons with certain 
exceptions not material to the case. The money col- 
lected is paid into a general fund for the benefit of all 
unemployed persons covered. The employee involved 
in one case was an assistant cook on a dredge, and in 
the other a grain worker on a floating elevator. Vessels 
on which they work were engaged primarily in waters 
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in the State of New York during the tax period. The 
employers attacked the statute on two grounds: (1) the 
imposition of the tax on maritime employees violates 


Article 3, § 2 of the Constitution which gives federal 
courts exclusive admiralty jurisdiction; and (2) Con- 
gress has expressly or impliedly declared that no such 
tax shall be imposed on maritime employers. The New 
York Court of Appeals rejected both contentions and 
on appeal its ruling was affirmed by the Supreme Court 
in an opinion by Mr. Justice BLAcK. 

In rejecting the first contention Mr, Justice BLAcK 
says: 

That the state is vested with power to impose taxes in 
general upon employers to alleviate unemployment, and 
that the authority of the state is in no wise impaired by 
reason of blending the imposition of a tax with the relief 
of unemployment has already been decided by this Court. 
...Ina series of cases, however, beginning with Southern 
Pacific Co. v. Jensen, 244 U. S. 205, this Court called 
attention to the necessity of uniformity in certain aspects 
of maritime law, and invalidated several state workmen's 
compensation acts as applied on the ground that their 
enforcement would interfere with that essential uniformity. 
We are now asked to apply the Jensen doctrine to the field 
of unemployment insurance and to invalidate the statute 
before us on the ground that it is destructive of admiralty 
uniformity. The effect on admiralty of an unemployment 
insurance program is so markedly different from the effect 
which it was feared might follow from workmen’s compen- 
sation legislation that we find no reason to expand the 
Jensen doctrine into this new area. Indeed, the Jensen 
case has already been severely limited, and has no vitality 
beyond that which may continue as to state workmen’s 
compensation laws. 

Granting that the federal goverment might choose to 
operate its own uniform unemployment insurance system 
for maritime workers if it chose, “Uniformity is required 
only when the essential features of an exclusive federal 
jurisdiction are involved.” . . . When state compensation 
laws began to provide a remedy for maritime torts, it was at 
least arguable that the state remedy interfered with the 
existing admiralty system of relief through actions such as 
maintenance and cure. But in dealing with unemployment 
insurance “exclusive federal jurisdiction” is not affected at 
all. Congress retains the power to act in the field, and in 
the meantime, federal courts have nothing to do with it. 
No principle of admiralty requires uniformity of state taxa- 
tion. Taxes on vessels and other business activities of oper- 
ators have previously been upheld. We hold that nothing 
in Article 3, § 2 of the Constitution places this tax beyond 
the authority of the state. 


The Court also rejected the second contention of 
the employers after discussing briefly the provisions of 
U S.C. § 1600-11 and § 1607. 

The case was argued by Mr. Cletus Keating for the 
Dredging Company; by Mr. Robert B. Lisle for the 
Elevating Company, and by Mr. Orrin G. Judd for 
the Industrial Commissioner of New York. 


Federal Employers Liability Act — Proof of Negligence 
on part of Employer — Direction of Verdict 

In an action under the Federal Employers Liability Act a 

verdict for the defendant should not be directed if the evidence 

is such that fair-minded men may reach different conclusions 


on the issue of the negligence of the railroad company. Under 
those circumstances the issue should be decided by the jury. 
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Bailey v. Central Vermont Railway, Inc., 87 L. ed 
Adv. Ops. 1030; 63 Sup. Ct. Rep. 1062; U. S. Law Week 
4404. (No. 640, decided May 24, 1943.) 

In this case the Court reviews on certiorari a judg 
ment of the Supreme Court of Vermont which ruled 
that the trial court, in a suit brought under the Federal 
Employers’ Liability Act, should have directed a verdict 
for the railroad. The Supreme Court, in an opinion 
by Mr. Justice Doucras, reverses the ruling of the 
state court holding, after a review of the evidence of 
record, that the case was one for the jury since fair- 
minded men might reach different conclusions on the 
question whether the railroad had furnished Bailey, 
the deceased employee, a safe place in which to do his 
work. 

The importance of this case lies not so much in its 
contribution to the body of law construing the Federal 
Employers’ Liability Act as it does in the view expressed 
by a minority of the Court that cases of this type were 
not intended by Congress to be reviewed by the 
Supreme Court of the United States. 

In a separate opinion, Mr. Justice RoseRTs urges 
that this case is not one of that character. His opinion 
discusses the evolution of federal appellate review. the 
creation of the circuit courts of appeals, the abolition 
of appeal as of right in cases arising under the Federal 
Employers’ Liability Act and related legislation and the 
substitution therefor of discretionary review, and finally 
the Congressional action of 1925 making review of 
all litigation from state and federal tribunals discre- 
tionary except for narrowly restricted classes. 

In the light of these developments, Mr. 
Roserts urges that cases of the character here involved 
should not be reviewed by the Supreme Court. In 


Justice 


elaboration of his views on this question he says: 


Without the benefit of this restriction of its obligatory 
jurisdiction this Court could not have attained the end and 
aim of its creation. But there remains the constant danger 
that, by taking cases lying outside defined areas of im 
portance, the Court will limit its ability adequately to deal 
with those which all will agree it must adjudicate. 

And so the policy of the Court has been to abstain from 
taking a case even though it thought it erroneously de 
cided below, whether on an issue of law or fact, if the deci 
sion did not involve an important question of law, did 
not create a diversity of decision in lower courts, or would 
not seriously affect the administration of the law in other 
cases. And this has been especially so where a decision 
below recognized the controlling legal principles but was 
claimed to have applied them improperly to the specifi 
facts disclosed. The instant case plainly belongs in the class 
last mentioned. All members of the Supreme Court of 
Vermont agreed upon the controlling legal rule. They 
sharply and almost evenly divided on the question whether 
the plaintiff's evidence brought her case within that rule 
What they decided, and what we decide, can add nothing 
to the body of jurisprudence. And it is irrelevant to the 
question of our exercise of the power of review that if we 
had been charged with the responsibility of a trial judge 
or a member of the court below, we might have held the 
case one for submission to a jury 

In almost every litigation the parties are afforded hearings 
in at least two courts. This was true here, the appellate 
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uurt being the supreme court of the state of the parties’ 

sidence. If, in such a case, we accord a third hearing, when- 
ver we should have applied the law differently, we shall 

ive little time or opportunity to do aught else than 
xamine the claims of plaintiffs and defendants that, in 
he special circumstances disclosed, prejudicial errors have 
een committed in the admission of evidence, in rulings 

{ law, and in charges to juries. 

Chere is no reason why a preference should be given, in 
hese respects, to actions instituted under the Federal Em- 
ployers’ Liability Act, over others founded on other federal 
tatutes, over contract cases, or admiralty cases, where a 
failure properly to rule on the facts is asserted to have 

rought injury to one of the parties. 

Mr. Justice FRANKFURTER joined in the opinion of 
\Ir. Justice RoBeERTs. 

Ihe Curer Justice expressed his agreement with 
\Ir. Justice Roperts that the present case is not ap- 
propriate for the exercise of discretionary power to 
afford a second appellate review. He added, however, 
that the Court here has adhered to its practice of grant- 
ing certiorari upon the affirmative vote of four justices, 
ind consequently the case was properly before the 
Court, and that it is correctly decided. 

The case was argued by Mr. Joseph A. McNamara 

Bailey, and by Mr. Horace H. Powers for the Rail- 


ad. 


State Taxation of Federal Instrumentalities 


A Florida statute provides for the inspection and labeling of 
commercial fertilizers sold or distributed in that state. The United 
States, through its Department of Agriculture, under the 
provisions of the Soil Conservation and Domestic Allotment Act, 
purchased commercial fertilizer outside of Florida and under- 
took its distribution to consumers within that state without state 
inspection or the payment of inspection fees. The Supreme 
Court affirmed the judgment of a special three-judge district 
court which enjoined interfering with the administration of the 
Federal Soil Conservation Act, om the ground that no state 
may interfere with the exercise by the United States of powers 
lawfully delegated to the Government or its agencies or interfere 
with the uniform administration of those laws in any state, the’ 
power of the Government in those respects being dominant 
over those of any state. 


Mayo et al. v. U. S., 87 L. ed. Adv. Ops. 1082; 63 Sup. 
Ct. Rep. 1137; U. S. Law Week 4427. (No. 726, decided 
1943.) 

\ Florida statute comprehensively regulates the sale 
and distribution of commercial fertilizers. A label or 
‘stamp is required evidencing the payment of an inspec- 
tion fee. The inspection is intended to assure the 
quality of the fertilizer and that it contains no sub- 
Unless on each bag 


June I, 


stances deleterious to the land. 
there is such a stamp or certificate, the bags may be 
seized and sold by the sheriff of the county. 

The United States, acting under the provisions of 
the Soil Conservation and Domestic Allotment Act and 
is a part of its soil conservation program, purchased 
commercial fertilizer outside of Florida and under- 
took its distribution to consumers within that state 
without state inspection and without performance of 
the other requirements of the Florida Act. Among 
other things, that program contemplated the use of fer- 
tilizers with a high content of superphosphate on win- 
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ter legumes to be plowed under and thus obtain scarce 
nitrogen for the commercial crops which were to follow 
the winter legumes. The plan fails unless the fertilizer 
is applied and the legumes are planted prior to Oc- 
tober 15. 

The soil-building and soil-conserving practices are not 
compulsory but, when carried out by participating 
farmers, entitle them to a grant or benefit payment. 
In order that the farmer may earn this grant, phosphate 
fertilizers are furnished to him in advance by the Gov- 
ernment through the county agricultural committee. 

To carry out this program the fertilizers in contro- 
versy were shipped into Florida to a local agricultural 
association for distribution. As the sacks were without 
stamps, the Florida Commissioner of Agriculture on 
September 10, 1942, gave a “stop sale” notice to the 
county agricultural association to cease distribution. 

The Attorney General of the United States directed 
the filing of a complaint against the Florida officials 
who are charged with the enforcement of the Florida 
law. The complaint set out the “stop sale” notice, the 
refusal of numerous persons, utilized by the United 
States in its work, to proceed with the distribution of 
the fertilizer without the protection of an injunction, 
the frustration of the conservation program, the im- 
minency of irreparable damage because of the necessity 
for prompt distribution of the fertilizer and the lack 
of any efficient remedy, other than by an injunction. 
Florida objected to the complaint for failure to state 
a cause of action and set up numerous defenses not now 
material to be considered since the case was decided 
on a single ground. 

The three-judge district court held that the Govern- 
ment “became the owner” of the fertilizer, at manu- 
facturing plants outside of Florida and was engaged in 
distributing it in Florida as a part of the national soil 
conservation program; that in promoting soil conserva- 
tion by precept and demonstration the United States, 
as in its other authorized activities, acts in a govern- 
mental capacity. That court, one judge dissenting, en- 
joined the application of Florida law to the above de- 
scribed acts of the United States on the ground of fed- 
eral immunity from state regulation. 

The case was appealed by the state authorities to the 
United States Supreme Court and the decision of the 
district court was afhrmed. The opinion of the Court 
was delivered by Mr. Justice Reep. After his statement 
of the record facts and the contentions of the parties, 
he opens the discussion of power and immunity from 
state regulation as follows: 

Since the United States is a government of delegated 
powers, none of which may be exercised throughout the 
Nation by any one state, it is necessary for uniformity that 
the laws of the United States be dominant over those of 
any state. Such dominancy is required also to avoid a break- 
down of administration through possible conflicts aris- 
ing from inconsistent requirements. The supremacy clause 
of the Constitution states this essential principle. Ar- 


ticle VI. A corollary to this principle is that the activities 
of the Federal Government are free from regulation by 
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any state. No other adjustment of competing enactments 

or legal principles is possible. 

Ihe Florida authorities argued in support of the 
inspection fee that neither the Constitution nor any 
federal statute exempts the United States from paying 
reasonable state inspection fees to support reasonable 
regulation of commercial fertilizer, and that since the 
inspection is allowable to protect the farmers against 
the imposition of fertilizers of inferior quality, the 
inspection fee should be paid on fertilizers distributed 
by the United States where the federal law is silent 
as to any exemption on the ground of sovereignty. 

That contention is rejected by the Court and on 
that point Mr. Justice REED says: 

It lies within Congressional power to authorize regula- 
tion, including taxation, by the state of federal instru- 
mentalities. No such permission is granted here. . . . Con- 
gress may protect its agencies from the burdens of local 
taxation. There are matters of local concern within the 
scope of federal power which in the silence of Congress 
may be regulated in such manner as does not impair 
national uniformity. There are federal activities which 
in the absence of specific Congressional consent may be 
affected by state regulation. 

Florida had relied upon the case of Graves v. New 
York (306 U. S. 466). Mr. Justice REED summarized 
and interpreted that case and distinguished it from the 
instant case. That case held that an employee of the 
Home Owners’ Loan Corporation, a federal agency, 
sought exemption from New York’s income tax on the 
ground that a tax upon the employee’s salary imposed 
an unconstitutional burden upon the federal govern- 
ment. Upon full examination of the authorities ‘and 
the reasoning on which earlier cases had allowed ‘the 
employees of one sovereignty freedom from the exac- 
tions of the other, Mr. Justice REED says: 

These inspection fees are laid directly upon the United 
States. They are money exacfions the payment of which, 
if they are enforceable, would be required before execut- 
ing a function of government. Such a requirement is 
prohibited by the supremacy clause. 

Other cases were reviewed including the recent Penn 
Dairies case (No. 399, decided March 1, 1943) and Mr. 
Justice Reep closes his opinion as follows: 

In these cases the exactions directly affected persons 

who were acting for themselves and not for the United 

States. These fees are like a tax upon the right to carry 

on the business of the post office or upon the privilege 

of selling United States bonds through federal officials. 

Admittedly the state inspection service is to protect con 

sumers from fraud but in carrying out such protection, 

the federal function must be left free. This freedom 
is inherent in sovereignty. The silence of Congress as to 
the subjection of its instrumentalities, other than the Unit- 
ed States, to local taxation or regulation is to be inter- 
preted in the setting of the applicable legislation and the 

particular exaction. Shaw v. Oil Corp’n, 276 U. S. 575, 578. 

But where, as here, the governmental action is carried on 

by the United States itself and Congress does not affirm- 

atively declare its instrumentalities or . property subject 
to regulation or taxation, the inherent freedom continues 

Mr. Justice BLack concurs in the result. 

The case was argued by Mr. William C. Pierce and 
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by Mr. James H. Millican, Jr., Assistant Attorney Gen 
eral of Florida, for the Florida authorities, and by 
Mr. Francis M. Shea, Assistant Attorney General for 
the United States. 


Bankruptcy—Composition of Debts of a State 
Drainage District—Insufficiency of Findings 


A Florida drainage district became bankrupt. A plan for the 
composition of its debts under § 83(e) of the Bankrupcy Act 
was presented to the district court and approved. Holders of 
certain indebtedness which the plan placed in the category of 
Class II indebtedness challenged the fairness of the plan. It was 
approved by the district court. On appeal to the Supreme Court 
it was held that the findings were insufficient and too indefinite 
to enable the Court properly to pass upon the justice of the 
plan and that, either by findings or in an order or in an opinion, 
the district court must “indicate the factual basis for the 
ultimate conclusion.” 


Kelley et al v. Everglades Drainage District, 87 L. ed 
Adv. Ops. 1091; 63 Sup. Ct. Rep. 1141; U.S. Law Week 
1432. (No. 935, decided June 1, 1943.) 

This case involved the right of review before the 
Supreme Court of the United States of a plan for the 
composition of the debts of a drainage district organized 
under the laws of Florida. The courts below confirmed 
the plan under the federal Bankruptcy Act upon the 
finding of the district court that it was fair, equitable 
and for the best interests of the creditors and did not 
discriminate unfairly in favor of any creditor or class 
of creditors. 

The attack upon the plan of composition was brought 
by holders of interest coupons detached from bonds 
issued by the drainage district. Judgment had been 
rendered on those coupons and according to the plan 
of composition the debtor’s bonds and interest coupons 
designated as Class I indebtedness, “constitute a_ first 
charge against the taxes levied against lands in the 
district and have preference over Class II indebtedness.” 
rhe contention was that the plan discriminates unfair- 
ly in favor of the Class II creditors. 

The opinion refers to the rule laid down by the Bank 
ruptcy Act and by Rule 52 of the Federal Rules of 
Civil Procedure, made applicable to bankruptcy cases 
by General Order in Bankruptcy No. 37, that the court 
“find the facts specially.” It refers among others to the 
recent group of railroad reorganizations decided on 
March 15, 1943, in which it was said “minorities under 
the various reorganization sections of the Bankruptcy 
(ct cannot be deprived of the benefits of the statute 
by reason of a waiver, acquiescence or approval by the 
other members of the class.” The opinion also quotes 
from another decision that “the fact that the vast ma 


jority of security holders may have approved a plan 


is not the test of whether the plan satisfies the statutor 
standard. The former is not a substitute for the latter 
They are independent.” 

Referring again to the Milwaukee reorganization 
case, the opinion points out that “the nature and degree 
of exactness of the findings required, depends on the 
circumstances of the particular case” . . . and it is said 
that in that case “we held that it was sufficient if the 
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Commision’s report set forth its conclusion as to the 


spective earning power of the reorganized road, with 


P 
findings supporting its apportionment of future earn- 


ings among creditors and stockholders so as to pre- 


serve their relative priorities, together with reasons for 
its conclusions and essential supporting data.” 
Following that line of argument, the opinion declares: 


.. Once the priority of liens has been determined, con- 
sidered estimates of future earning power afford a sub- 
stantial basis for appraising the interests of the respective 
lienors. As such estimates involve an element of prophecy, 
the reorganization of properties which cannot readily be 
liquidated requires resort to “practical adjustments, rather 
than a rigid formula.” Hence we concluded that 
findings of the future earnings of the reorganized railroad 
distributable to each class of security holders and creditors 
were an adequate substitute for findings of asset value 
in terms of dollars and cents, which we held could be dis- 
pensed with as affording no more than a delusive appear- 
ince of a certainty which the subject matter did not 

warrant. 

laking up the question of the element of uncertainty 
inherent in composition plans based upon future and 
uncertain earnings, the opinion says: 

Delusive exactness of findings is likewise not demanded 
in cases of municipal bankruptcy. But where future tax 
revenues are the only source to which creditors can look 
for payment of their claims, considered estimates of those 
revenues constitute the only available basis for appraising 
the respective interests of different classes of creditors. In 
order that a court may determine the fairness of the total 
amount of cash or securities offered to creditors by the 
plan, the court must have before it data which will per- 
mit a reasonable, and hence an informed, estimate of the 
probable future revenues available for the satisfaction of 
creditors. 

And where, as here, different classes of creditors assert 
prior claims to different sources of revenue, there must 
be a determination of the extent to which each class is 
entitled to share in a particular source, and of the fairness 
of the allotment to each class in the light of the probable 
revenues to be anticipated from each source. To support 
such determinations, there must be findings, in such detail 
and exactness as the nature of the case permits, of sub- 
sidiary facts on which the ultimate conclusion of fairness 
can rationally be predicated. 

It is next declared that “the findings in the present 
case fall short of that requirement” and various un- 
certainties in the findings are pointed out and enu- 
nerated. For the prevention of misunderstanding as 
to the extent of detail which the finding should have, 
it was declared that the Court held only “that there 
must be findings, stated either in the court’s opinion or 
separately, which are sufficient to indicate the factual 
basis for the ultimate conclusion.” The opinion con- 
cludes as follows: 

Since the state of the record is such that a proper 
determination of the questions of law raised by petitioners’ 
contentions as to the treatment of Class II creditors can- 
not be made in the absence of suitable findings, the peti- 
tion for writ of certiorari is granted, the judgment is 
vacated, and the cause remanded to the District Court for 
appropriate. action in conformity with this opinion. 

Mr. Justice Back dissented. He stated that the 
petitioning creditors filed a motion to dismiss the pro- 
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ceeding which the district court overruled; that they 
appealed to the circuit court of appeals making con- 
tentions which the court found to be “technical in the 
extreme”; that when the case came back from the cir- 
cuit court of appeals that court found from the en- 
tire record that the petitioners had by “unfounded and 
extremely technical contentions sought to obstruct the 
plan.” He states his conclusion as follows: 

Reversal for more findings means still further delay in 
bringing about what is undoubtedly a much needed finan- 
cial reorganization. While I am certain that the courts 
below could couch their findings in different and more 
words, I am by no means sure they could set out with 
greater clarity their conclusion that the evidence shows 
both groups of bondholders to have been accorded fair 
and equitable treatment. The decision of the Circuit 
Court of Appeals was made with full appreciation and 
after full consideration of the issues, the evidence, and the 
District Court’s findings. Under these circumstances, | 
should prefer to deny certiorari, but since the Court has 
determined to grant review, I think we should not dispose 
of the case without first giving the parties an opportunity 
to argue the issues. On the record as I now see it, the find 
ings were abundantly adequate, and the conclusion of the 
Circuit Court of Appeals was correct. 


There was no argument in this case. 


Criminal Law—Probation—Right of Appeal 


One Korematru was found guilty by a federal district court 


of remaining in a California city where, after Pearl Harbor, the 


presence of a person of Japanese birth was prohibited. He was 
found guilty and placed on probation for five years. To solve 
a doubt as to its jurisdiction to hear an appeal under those 
circumstances, the circuit court of appeals certified to the Supreme 
Court a question whether a finding of guilty and an order that 
the defendant be placed on probation is a final decision reviewable 
upon appeal by a circuit court of appeals. The Supreme Court 
answered the question in the affirmative. 


Korematsu v. U. S., 87 L. ed. Adv. Ops. 1086; 63 Sup. 
Ct. Rep. 1124; U. S. Law Week 4430. (No. 912, de- 
cided June 1, 1943.) 

Korematsu was found guilty by the District Court for 
the Northern District of California of remaining in the 
City of San Leandro, California, in violation of a fed- 
eral statute and orders issued thereunder. The district 
court’s order was that he be placed on probation for 
the period of five years, the terms and conditions of 
the probation to be stated to the defendant by the 
probation officer of the district court. The order pro- 
vided that the pronouncing of judgment should be sus- 
pended. Korematsu appealed to the Circuit Court of 
Appeals for the Ninth Circuit. That court certified to 
the Supreme Court a question whether an order in a 
criminal proceeding, in which neither imprisonmet 
nor a fine is imposed by the district court, is an order 
reviewable on appeal by a circuit court of appeals. That 
question was answered by the Supreme Court in the 
afhrmative. 

The opinion of the Court was delivered by Mr. Justice 
Biack, who said: 

The federal probation law authorizes a district judge 


“after conviction or after a plea of guilty or nolo con- 
tendere . . . to suspend the imposition or execution of sen- 
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tence and to place the defendant upon probation for such 
period and upon such terms’ as seem wise. we held 
that when a court had imposed a sentence and then sus 
pended its execution, the judgment was final and would 
support an appeal. The question here is whether the 
judgment is equally final when the imposition of sentence 
itself is suspended and the defendant subjected to proba- 
tion. The government concedes that this question should 
be answered in the affirmative. 

It has often been said that there can be no “final judg- 
ment” in a criminal case prior to actual sentence, ... In 
applying this general principle to a situation like that 
of the instant case, the Second and Fourth Circuit Courts 
of Appeal have concluded that they lacked jurisdiction 
to hear an appeal from an order placing a defendant on 
probation without first imposing sentence... . The Fifth 
Circuit appears to take the opposite view. 

Ihe cases cited in the respective briefs were discussed, 
analyzed, distinguished and applied, with particular 
reference to the phrase, “sentence is judgment,” fre 
quently used in the discussion of a similar question, and 
it was held that an order of probation where the de- 
fendant is under the “supervision” of a probation officer 
whose duty it is to report to the court concerning his 
activities and who, “at any time within the probation 
period . . . may issue a warrant” or where the court 
which has granted the probation may issue a warrant 
for arrest, support the conclusion that the probation 
order is “an authorized mode of mild and ambulatory 
punishment, the probation being intended as a reform- 
ing discipline.” 

Closing the opinion, Mr. Justice BLACK says: 


The difference to the probationer between imposition 
of sentence followed by probation, as in the Berman case, 
and suspension of the imposition of sentence, as in the 
instant case, is one of trifling degree. Probation, like 
parole, ‘is intended to be a means of restoring offenders 
who are good social risks to society; to afford the unfor- 
tunate another opportunity by clemency,” and this 
end is served in the same fashion whether or not proba- 
tion is preceded by imposition of sentence. In either case, 
the liberty of an individual judicially determined to have 
committed an offense is abridged in the public interest. 
“In criminal cases, as well as civil, the judgment is final 
for the purpose of appeal ‘when it terminates the litiga- 
tion ...on the merits’ and ‘leaves nothing to be done but 
to enforce by execution what has been determined.’ ”.. . 
Here litigation ‘‘on the merits” of the charge against the 
defendant has not only ended in a determination of guilt, 
but it has been followed by the institution of the disciplin- 
ary measures which the court has determined to be necessary 
for the protection of the public. 

These considerations lead us to conclude that the or 
der is final and appealable. Our answer to the question 
is Yes. 

The case was argued by Mr. A. L. Wirin for Kore- 
matsu and by Mr. John L. Burling for the United States. 





Removal from State to Federal Courts—Federal Juris- 
diction in Removed Cases—Venue under the Clay- 
ton Act—Joinder of Claims—Rules 5, 15, 
18, 81(c), Federal Rules of Civil Procedure 


In an action removed from a state to a federal district court, 
the district court may enter a summary judgment, even though 
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the state in which the action was commenced does not allow that 
procedure. If a defendant in a state court removes the action 
to a federal district court, interposes his defenses and files a 
counterclaim and the plaintiff moves to amend its declaration by 
adding the complaint for treble damages under the Clayton Act, 
that motion is properly denied because the Clayton Act provides 
that actions under that Act may be brought only in a district 
court in which the defendant resides or is found. 


Freeman v. Bee Machine Company, Inc., 87 L. ed. 
Adv. Ops. 1074; 63 Sup. Ct. Rep. 1146; U.S. Law Week 
1424. (No. 707, decided June 1, 1943.) 


Petitioner Freeman is a resident of Ohio. Respondent 
Bee Machine Company is a Massachusetts corporation. 
Ihe Company brought an action against Freeman in 
a Massachusetts court for breach of contract. Freeman 
was personally served in Massachusetts. He appeared 
specially and caused the action to be removed to the 
federal district court in Massachusetts, there being 
diversity of citizenship and the requisite jurisdictional 
amount. Freeman thereupon answered, interposing 
several defenses, and filed a counterclaim. He then 
moved for a summary judgment. Shortly before that 
motion came on to be heard, the Company moved to 
amend its declaration by adding a complaint unde: 
the Clayton Act for treble damages. ‘The district court 
denied the Company's motion to amend and granted 
Freeman's motion for summary judgment. The cir- 
cuit court of appeals sustained the ruling of the dis- 
trict court on the motion for summary judgment but 
disagreed with its view on the motion to amend. The 
Supreme Court granted certiorari because of the im- 
portance of the problem and the contrariety of views 
which had developed concerning it, and affirmed the 
judgment of the circuit court. 

The opinion of the Court was delivered by Mr. Jus- 
tice Doucias. He declares that the jurisdiction of the 
federal court on removal is, in a limited sense, a deriv- 
ative jurisdiction, and declares that the question in- 
volved is whether that rule is applicable to the facts 
above summarized. 

Distinguishing the Lambert case, cited as one of the 
controlling cases, the opinion declares that it merely 
held that defects in the jurisdiction of the state court, 
either as respects the subject matter or the parties, 
were not cured by removal but could thereafter be 
challenged in the federal court. 

Erie Railroad Co. v. 


diversity causes removed to the federal courts, but the 


Tompkins .is applicable to 


right to amend or file a counterclaim is procedural and 
is, therefore, not governed by the Erie Railroad case. 
Mr. Justice DOUGLAS says: 


We see no reason in precedent or policy for extending 
that rule so as to bar amendments to the complaint, other- 
wise proper, merely because they could not have been 
made if the action had remained in the state court. If the 
federal court has jurisdiction of the removed cause and if 
the amendment to the complaint could have been made 
had the suit originated in the federal court, the fact that 
the federal court acquired jurisdiction by removal does 
not deprive it of power to allow the amendment. Though 
this suit as instituted involved only questions of local law, 
it could have been brought in the federal court by reason 


AMERICAN Bar ASSOCIATION JOURNAL 





the 
trict 
such 
there 
Opin 
cure 
actlo 
full 


dowe 


tion 
Dou 
Pei 
Afi 
pe 
col 


10 


ed 


Veek 


dent 


tion 


man 
ared 
the 
eing 
onal 
Sing 
then 
that 
d to 
dei 
ourt 
ated 
cll 
dis 
but 
The 
im- 
iews 
the 


Jus- 
the 

riy 
in 


REVIEW OF RECENT SUPREME COURT DECISIONS 


{ diversity of citizenship. The rule of Erie Railroad Co. v. 
ympkins, 304 U. S. 64, is, of course, applicable to diversity 
ises removed to the federal courts as well as to such 
ions originating there. But if the federal court has juris- 
ction of the removed cause . . . the action is not more 

closely contained than the one which originates in the 

federal court. The jurisdiction exercised on removal is 
wiginal not appellate. .. . The forms and modes of pro- 
eding are governed by federal law. 

[he opinion refers to the removal Act (28 U. S. C. 

s 81) which provided that in a suit which has been 
removed the district court shall “proceed therein as if 
rhe 


suit had been originally commenced in said dis- 
trict court and the same proceedings had been taken in 
such suit in said district court as shall have been had 
therein in said state court prior to its removal,” and the 


opinion declares that while § 81 of that Act does not 


cure jurisdictional defects presented in the state court 
action, “It preserves to the federal district courts the 
full arsenal of authority with which they have been en- 
dowed.” The opinion accordingly sustains the powe1 
to amend the pleadings. 

The opinion next takes up the objection that the 
amendment of the pleadings could not be made, since 
§ 4 of the Clayton Act provides that cases under that 
Act “may be brought only in a district court in the dis- 
trict in which the defendant resides or is found or has 
an agent.” As to that contention Mr. Justice DouGLas 
Says: 


Chat requirement relates to venue. But venue involves 
no more and no less than a personal privilege which “may 
be lost by failure to assert it seasonably, by formal sub- 
mission in a cause, or by submission through conduct.” . . . 
On the face of the present record it would seem that any 
objection to venue has been waived. There is no indica- 
tion in the record before us that any such objection was 
“seasonably asserted.” 
\fter disposing of the technical aspects of jurisdic- 
tion and venue presented to the Court, Mr. Justice 
DOUGLAS says: 


Petitioner was personally served in the state court action. 
\fter the removal of the cause he entered a general ap- 
pearance and defended on the merits. He also filed a 
counterclaim in the action. He thus invoked the jurisdic- 
tion of the federal court and submitted to it. ... He was 
accordingly “found” in the district so as to give the dis- 
trict court power to allow the complaint in that suit to 
be amended by adding a cause of action under § 4 of the 
Clayton Act. This venue provision was designed, as stated 
by Judge Learned Hand... “to remove the existing lim- 
itations upon the venue of actions between diverse citizens 
and to permit the plaintiff to sue the defendant wherever 
he could catch him.” But “found” in the venue sense 
does not necessarily mean physical presence. .. . / A corpora- 
tion may be “found” in a particular district for venue 
purposes merely because it had consented to be sued there. 
Che fact that it was present “only in a metaphorical 
sense”. . . was not deemed significant. In the present case 
it is not important that at the time of this amendment 
petitioner had returned to Ohio and was not physically 
present in Massachusetts. He was conducting litigation 
in Massachusetts. He was there for all purposes of that 
litigation. Having invoked the jurisdiction of the federal 
court and submitted to it he may not claim that he was 
present only for the limited objectives of his answer and 


Juty, 1943 VoL. 29 


counterclaim. He was present, so to speak, for all phases 

of the suit. That presence satisfies the venue provision 

of § 4 of the Clayton Act for the purpose of this amend 
ment. 

The opinion then considers the applicable provisions 
of the Federal Rules of Civil Procedure. It is pointed 
out that those rules are by Rule 81 (c) made applicable 
to remove cases and “govern all procedure after re- 
moval”; that Rule 18 permits joinder of claims; that 
Rule 15 lays down the procedure for amendment of 
pleadings; that the applicable federal statute directs 
the district court after a case has been removed to 
“proceed therein as if the suit had been originally com- 
menced in said district court.” 

Applying these considerations to the case at bar, Mr. 
Justice Douctas closes his opinion as follows: 

There can be no doubt but that the court had the power 

under that statute and under the Rules to permit the 

joinder of the cause of action under the Clayton Act. 

If petitioner was subject to the jurisdiction of the court 

for purposes of the law suit, including an amendment of the 

complaint, he certainly was “found” there for the purpose 
of adding a cause of action under § 4 of the Clayton Act. 

Process is of course a different matter. But under the 

Rules of Civil Procedure service of an amended com- 

plaint may be made upon the attorney (Rule 5) —the pro- 

cedure which apparently was followed here. 

Mr. Justice FRANKFURTER filed a dissenting opinion 
in which Mr. Justice Roserts, Mr. Justice ReEep, and 
Mr. Justice JAcKson joined. The opinion points out 
that in only a few special classes of cases Congress has 
given a very restricted right to sue elsewhere than as 
specified in the removal Act. 

Congress has power, of course, to authorize a suit aris- 
ing under federal law to be brought in any of the fed- 
eral district courts. . . . But from the beginning of the fed- 
eral judicial system, Congress has provided that civil suits 
can be brought only in the district where the defendant 
is an inhabitant, except that where federal jurisdiction 
is based solely upon diversity of the parties’ citizenship, 
suit may be brought in the district of th® residence of 
either the plaintiff or the defendant. 

Those instances are catalogued and summarized and 
Mr. Justice FRANKFURTER states his first point of dis- 
sent as follows: 

In holding that the petitioner was “found” in the dis- 

trict of Massachusetts merely because he had exercised 

his statutory right to remove a suit to the federal dis- 
trict court in Massachusetts, the Court, I cannot but con- 
clude, is disregarding the venue requirements of the 

Clayton Act. 

He then reviews the record and calls attention to 
the reasons which the district court assigned in support 
of its refusal to permit the amendment in question. The 
part of the opinion thus referred to, reads as follows: 

“This court has jurisdiction under the anti-trust laws 
over a nonresident only if he is found in the district or 
has an agent therein. 15 U. S. C. § 15. The defendant 
while in the Commonwealth was served with process in 
a common law action of contract. The plaintiff 
[respondent] obviously seeks to take advantage of this 
fact in order to obtain jurisdiction over the person in a 
suit involving a new and entirely different subject-matter, 
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namely, the enforcement of rights arising under federal 
statutes. It follows from the foregoing that if the 
plaintiff is allowed to add the cause of action alleged in 
its motion, the amended complaint would be subject to 
successful attack on jurisdictional grounds. . . . The motion 
is, therefore, denied without prejudice to plaintiff's right 
to seek redress by suit brought originally in the Federal 

court.” 42 F. Supp. 938, 939. 

Although the record contains no specific objection 
by Freeman to the amendment of the complaint by 
adding the counterclaim for treble damages under the 
anti-trust laws, the opinion points out that the district 
court in its findings indicated that definite issue was 
taken as to the right of the district court to allow the 
amendment because the Clayton Act did not permit it 
and that the question of venue was therefore actually 
even if not specifically raised. The opinion of the 
circuit court was quoted to demonstrate that the peti 
tioner was not regarded by that court as having waived 
his objections to jurisdiction or venue. 

On that question, Mr. Justice FRANKFURTER says: 

I quite agree with the Court that venue is a privilege 
that may be waived, that it “may be lost by failure to 
assert it seasonably.” ... But the waiver must be actual, 
not fictitious. There must be a surrender, not resistance. 
No doubt a party who, having a valid objection to the 
venue of a suit, pleads to the merits instead of making 
objection waives his objection. Here the petitioner 
answered the state suit before and not after the respondent 
sought to amend its complaint to add an exclusively fed- 
eral cause of action under the anti-trust laws. His defense 
to the contract claim could not possibly waive any venue 
objections with respect to a claim subsequently made 
under the anti-trust laws. One cannot waive an objection 
which he cannot assert. 

\s to the effect of the provisions of the Federal Rules 
of Civil Procedure, referred to in the prevailing opinion, 
it is pointed out that Rules 15 and 18, which established 
liberal rules for the joinder of claims, do not dispense 
with the requirements of venue and that Rule 82 ex- 
pressly provides that ‘these rules shall not be construed 
to extend or limit the jurisdiction of the district courts 
of the United States or the venue of actions thereon.” 

Passing to the discussion of the applicable rules, Mr. 
Justice FRANKFURTER says: 

Ihe provision of the removal statute that once a suit 
is removed, the district court shall “proceed therein as 
if the suit had been originally commenced in said district 
court,” ... in no wise extends the jurisdiction or venue of 
the district court after removal. The provision means 
only that when a suit is removed to the federal courts, 
it shall be disposed of in the manner in which business 
is conducted there. The requirement of federal law that 
there be a unanimous verdict of the jury, for example, 
applies even to suits removed from a state court where 
a majority of eight can render a verdict. . . . Of course, 
therefore, the Federal Rules of Civil Procedure are equally 
applicable to suits removed to the federal courts. Rule 
81 (c). But the venue restrictions imposed by federal legis- 
lation and left undisturbed by the Rules are not eliminated 
merely because the suit is one which has been removed. 
The venue of the federal court is the same, whether 
the suit be originally instituted in or removed to the fed 
eral court. It certainly is not enlarged by the fact of 
removal. 
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Ihe opinion then continues the discussion of § 4 
of the Clayton Act and particularly the definition of 
the phrase, “may be bound.” Mr. Justice FRANKFURTER 
says: 

I know of no case which has construed the requirement 
of “found,” as applied to a natural person, to mean any. 
thing less than actual physical presence. The Neirbo case 
is obviously without relevance here. The problem there 
was that of fitting a fictive personality into legal categories 
designed for natural persons. 
“found” anywhere except metaphorically. In recogni 
tion of this fact the Neirbo case held that when a corpora 
tion assents to the conditions governing the doing of 
business within a state, it is as much “found” there fo 
purposes of federal law as for those of state law. But in 
the case of a natural person, he can be “found” not 
metaphorically but physically. And when a person is not 
actually physically present in a place, he is not, “so to 
speak,” “found” there except in the world of Alice in 
Wonderland. 


As to the derivative nature of the removal jurisdic 
tion, Mr. Justice FRANKFURTER says: 


A corporation is never 


By removing a suit to the federal court a defendant is 
subjected to a liability—namely, to be sued in a district 
where he is neither a resident nor found, under a statute 
providing that he can be sued only where he is either 
a resident or found—from which he would be free if he 
remained in the state court. In other words, the right of 
removal is curtailed by depriving a defendant of territorial 
immunities from suit given by Congress in the enforce 
ment of federal statutes, presumably because it deemed 
place for suit important in a country having the dimensions 
of a continent. 
Ihe case was argued by Mr. Marston Allen for Free 
man and by Mr. Cedric W. Porter for Bee Machin 
Company, Inc. 


SUMMARIES 


Criminal Law—Application of Convicted Defendant for 
Leave to Appeal as a Poor Person—District Court Has 
Power and Duty to Act on Application 

Steffler v. U. S., 87 L. ed. Adv. Ops. 924; 63 Sup. Ct. 
Rep. 948; U. S. Law Week 4363. (No. 14, Original, de- 
cided May 3, 1943.) 


Steffler was tried for a federal offense in a United 
States district court and convicted. He applied to the 
district court for leave to appeal to the circuit court ol 
appeals in forma pauperis. The district court declined 
to consider his application, on the ground that it had 
no jurisdiction to entertain such a petition, but that 
the defendant should have applied to the circuit court 
of appeals. Thereupon he applied as directed and the 
circuit court of appeals denied his application. He 
then petitioned the Supreme Court for certiorari and 
for leave to proceed in that Court in forma pauperis 
Ihe Supreme Court granted leave, allowed the writ 
and remanded the cause to the district court, which, the 
Supreme Court held, had misconstrued the statute gov 
erning appeals in forma pauperis. The only point de- 
cided in this opinion (per curiam) was that the district 
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uit had the power and duty to consider and pass upon 
the application for leave to appeal as a poor person. 


Emergency Price Control Act of 1942—Emergency 
Court of Appeals—Jurisdiction of District 
Courts Withdrawn 

Lockerty et al. v. Phillips, 87 L. ed. Adv. Ops. 958; 63 
Sup. Ct. Rep. 1019; U. S. Law Week 4376. (No. 934, 
decided May 10, 1943.) 

rhe question for decision here was whether jurisdic- 
tion of the federal district courts to enjoin enforcement 
of price regulations prescribed by the Administrator 
under the Emergency Price Control Act of 1942 was 
validly withdrawn by § 204 (d) of that Act. 

lhe appellant, engaged in the wholesale meat busi- 
ness, brought suit in a federal district court to enjoin 
enforcement of price regulations of the Administrator, 
without proceeding as required by the Emergency Act. 

lhe district court of three judges dismissed the suit 
for want of jurisdiction. 

On direct appeal the ruling was affirmed by the 
Supreme Court in an opinion by the Curer Justice. He 
points out that the Emergency Act itself provides for 
judicial review, in the Emergency Court created by 
the Act, of action of the Administrator upon the com- 
plaint of any person aggrieved thereby. It is emphasized 
also that the rulings of the Emergency Court are sub- 
ject to review by the Supreme Court on certiorari. 
Section 204 (d) of the Act deprives all other courts of 
jurisdiction to enjoin regulations, orders and _ price 
schedules of the Administrator. 

The Supreme Court concludes that Congress has, 
ind properly exercised, power to withdraw from all 
other courts and to confer on the Emergency Court 
jurisdiction to review regulations and orders of the 
\dministrator, and that the appellant, having failed 
to pursue the administrative remedy granted by the Act, 
had no standing to maintain his suit for an injunction in 
the district court. 

The case was argued by Mr. Arthur T. Vanderbilt 
lor Lockerty and by Mr. Thomas I. Emerson for 
Phillips. 

Federal Criminal Jurisdiction 

{dams et al. vy. U. S. et al., 87 L. ed. Adv. Ops. 1025; 
63 Sup. Ct. Rep. 1122; U. S. Law Week 4417. (No. 889, 
decided May 24, 1943.) 


In answer to questions certified by the United States 
Circuit Court of Appeals for the Fifth Circuit, the 
Supreme Court, in an opinion delivered by Mr. Justice 
+LacK, holds that soldiers can not be indicted or tried 
for criminal offenses committed in a government mil- 
itary camp unless the government had not only ac- 
quired title to the site at the time of the commission 
of the crime, but had also filed with the governor of the 
state a notice of the acceptance of jurisdiction, as re- 
quired by law. (40 U.S.C. § 265) 
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The case was submitted on brief by Mr. Thurgood 
Marshall for Adams et al., and by Mr. Robert L. Stern 
for United States et al. 





Emergency Rent Control—Collusion 
U.S. et al v. Johnson, 87 L. ed. Adv. Ops. 1027; 63 Sup. 
Ct. Rep. 1075; U. S. Law Week 4420. (No. 840, decided 
May 24, 1943.) 


An action was brought by a tenant against his land- 
lord, in a federal district court, in which the complaint 
alleges that the property rented and occupied by him 
was within a defense rental area, that the Emergency 
Price Administrator had promulgated a maximum price 
regulation; that the rent paid by the tenant and col- 
lected by the landlord appellee was in excess of that 
maximum. The complaint demanded treble damages 
and reasonable attorney’s fees, as prescribed by § 205 (e) 
of the Emergency Price Control Act of 1942. The United 
States intervened and filed a brief in support of the 
constitutionality of the Act. The district court dismissed 
the complaint on the ground that the Act and the 
promulgation of the regulation under it were uncon- 
stitutional because Congress by the Act had uncon- 
stitutionally delegated legislative power to the Admin- 
istrator. 

Before entry of the order the Government moved to 
reopen the case on the ground that it was collusive 
and did not involve a real case or controversy. That 
motion was denied. The district court allowed the 
tenant an appeal to the Supreme Court, but the tenant's 
appeal had not been docketed because of his failure 
to comply with the rules of the court. 

The district court also allowed an appeal to the 
Government. The Government had duly perfected its 
appeal and assigned error both to the ruling of the 
district court on the constitutionality of the Act and 
its refusal to reopen and discuss the case as collusive. 
Although the tenant had not complied with the rules 
of the court, the two appeals were consolidated and 
heard as one case. 

Two questions accordingly arose, “whether any case 
or controversy exists reviewable in this Court, in the 
absence of an appeal by the party plaintiff in the dis- 
trict and “whether the suit was collusively 
brought.” 

On these points the per curiam opinion says: 


court” 


Here an important public interest is at stake—the validity 
of an Act of Congress having far-reaching effects on the 
public welfare in one of the most critical periods in the 
history of the country. That interest has been adjudicated 
in a proceeding in which the plaintiff has had no active 
participation, over which he has exercised no control, and 
the expense of which he has not borne. He has been only 
nominally represented by counsel who was selected by 
appellee's counsel and whom he has never seen. Such a 
suit is collusive because it is not in any real sense adver- 
sary. It does not assume the “honest and actual antago- 
nistic assertion of rights” to be adjudicated—a safeguard 
essential to the integrity of the judicial process, and one 
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which we have held to be indispensable to adjudication 
of constitutional questions by this court. Whenever 
in the course of litigation such a defect in the proceed- 
ings is brought to the court’s attention, it may set aside 
any adjudication thus procured and dismiss the cause 
without entering judgment on the merits. It is the court’s 
duty to do so where as here, the public interest has been 
placed at hazard by the amenities of parties to a suit con 
ducted under the domination of only one of them. The 
district court should have granted the Government’s mo 
tion to dismiss the suit as collusive. We accordingly vacate 
the judgment below with instructions to the district court 
to dismiss the cause on that ground alone. 
The case was argued by Mr. Paul A. Freund for the 
United States and by Mr. Vernon M. Welsh for Johnson. 


Practice — Direct Appeals to Supreme Court in Criminal 
Cases — United States Code Section 681, 
Title 18, superseded by Judicial Code, 
36 Stat. 1157 

Max Stephan vy. United States, 87 L. ed. Adv. Ops. 
1097; 63 Sup. Ct. Rep. 1135; U. S. Law Week 4434 (No. 

—, decided June 1, 1943.) 

Stephan applied to the Supreme Court for the allow- 
ance of a direct appeal as of right from a judgment 
of the federal district court sentencing him to death. 
His contention was that his appeal may be taken pur- 
suant to a section appearing in the United States Code 
as Section 681 of Title 18. Stephan had been convicted 
of treason after a jury trial. The circuit court of appeals 
affrmed the conviction and sentence, and an applica- 
tion for certiorari was denied by the Supreme Court. 
Stephan contended that, in addition to the appellate 
review already accorded him, he might appeal as of right 
under the above cited section of the Code which author- 
izes an appeal “in all cases of conviction of crime the 
punishment of which provided by law is death, tried 
before any court of the United States.” 

In a per curiam opinion the Supreme Court denied 
the application for leave to appeal and vacated a stay 
previously granted. 

he opinion reviews the legislative history of acts 
regulating criminal appeals in relation to the provision 
relied upon by Stephan and concludes that Section 681 
was finally extinguished by the enactment of the Judicial 
Code in 1911 at which time the jurisdiction of the 
Supreme Court in capital cases was transferred to the 
circuit court of appeals. The Court observes that, al- 
though the words of Section 681 have lingered on in 


successive editions of the United States Code, never- 
theless the Code by virtue of 1 U.S.C. Section 54 (a), 
establishes merely “prima facie” the laws of the United 
States, and cannot prevail over the Statutes at Large, 


when the two are inconsistent. 





Practice — Appeals to Supreme Court — 
Time Limit on Application for 
Leave to Appeal 

Matton Steamboat Co., Inc. et al v. Frieda S. Miller, 
et al.; Lake Tankers Corporation v. Frieda S. Miller, 
et al., L. ed. Adv. Ops. 1095; 63 Sup. Ct. Rep. 1126; 
U. S. Law Week 4432. (Nos. 783, 813, decided June 1, 
1943.) 


A per curiam opinion in this case construes 28 
U.S C.A. § 350 which provides that “no appeal 
intended to bring any judgment or decree before the 
Supreme Court for review shall be allowed or enter- 
tained unless application therefore be duly made within 
three months after the entry of such judgment or 
decree.” 

These two cases involve the validity of the New 
York Unemployment Insurance Law which the state 
courts sustained. In each case within three months 
after the judgment in the court of appeals, timely 
application was made to the chief judge of the state 
court of appeals who denied the applications shortly 
before the expiration of the three months’ period. 
Shortly after that period expired, applications were 
made to an Associate Justice of the Supreme Court for 
leave to appeal, which appeals were allowed with the 
approval of the Court in order to settle a question of 
practice. 

Che opinion points out that there is nothing in the 
rules of the Supreme Court to preclude application 
within the three months’ period to both a state judge 
and to a Supreme Court Justice. The Court’s con- 
clusion is that the applications for allowance of the 
appeals, after the expiration of the three months’ 
period were too late, notwithstanding the timely but 
unsuccessful applications to the state court, and that 
the Court was without jurisdiction to entertain the 
appeals. Accordingly, they were dismissed. 

The case was argued by Mr. Frank C. Mason for the 
appellants in No. 783; by Mr. Francis S. Bensel for 
appellants in No. 813; and by Mr. Orrin G. Judd, So- 
licitor General of New York for appellee. 


HE strength of our profession lies in tts unity, and from a patriotic 


standpoint we simply cannot allow the power and influence of our Bar Asso 


ciation to be lessened or impaired. Let them have the combined energy of all 


who, on the home front, are charged with the maintenance of law, order and 


the performance of public duty 
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WAR NOTES 


By TAPPAN GREGORY 


Of the Chicago Bar 


N the District Court for the Northern District of 
| Indiana, South Bend Division, there is a holding 
that it was never the intention of Congress that the 
Administrator of the Emergency Price Control Act 
should be empowered to create defense rental areas or 
fixed rentals without hearings or determinations of 
fact. A construction of the Act to sanction such a power 
would render the Act unconstitutional as a delegation 
of legislative power and as contrary to due process of 
law. 

In a case for damages for wrongful death commenced 
before the beginning of the war between the United 
States and Germany, it appeared that plaintiff, the 
widow and only heir-at-law of decedent, was a citizen 
of Germany, residing peaceably, by permission of the 
authorities, in this country. The lower court on motion 
of the defense granted a continuance for the duration of 
the war. The Court of Appeals of Ohio, Stark County, 
held that neither the Alien Enemy Act nor the Trading 
with the Enemy Act precludes the continued prosecu- 
tion of the action after the commencement of the war 
and that the right of one in the position of the plaintiff 
in this case to resort to our courts for redress is 
guaranteed by both the federal and state constitutions. 

In Iowa there is a statute exempting from taxation 
certain property of every honorably discharged soldier 
of the war with Germany. This Act was in effect after 
the close of the last war. The plaintiff below was 
called under the Selective Draft Act of 1917 to report 
on November 11, 1918, for induction. He was told he 
was then in the military service and was put in charge 
of a contingent to entrain for Camp Dodge. Before 
it was put into effect, the order was countermanded. 
Later he received a “discharge from draft.” The 
Supreme Court of Iowa held that he did not fall within 
the category provided by the statute as an honorably 
discharged soldier. 

The Supreme Court of New York, Special Term, 
Queens County, extended the life of a blood certificate 
obtained by a soldier as a prerequisite to the right to 
marry under the Domestic Relations Law, where it 
appeared that the soldier by reason of military exigen- 
cies was unable to obtain leave within the time limited 
by the certificate and that the certificate and a later 
report made by the military medical detachment, not 
in the form prescribed by the statute, both showed 
satisfactory results of the blood test. 

Neither the Naval Reserve Act nor the Selective 
Training and Service Act prevented the continuance 
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of plaintiff's private activities after his induction into 
the Navy nor prohibited payment of compensation to 
him by the defendant under their contract. The 
Supreme Court of New York, Special Term, Queens 
County, therefore held that the defendant could not 
terminate the contract. 

In an application to modify a divorce decree, it was 
held by the Supreme Court of Florida, Division B, that 
the fact that the divorced husband was placed in Class 
1-A by his local draft board, subject to prompt induc- 
tion, did not justify the modification of the alimony 
decree in his favor, on the ground that his earnings 
would be reduced after his induction. 

The regulations of the Selective Training and Serv- 
ice Act, providing that no alien enemy can be inducted 
unless acceptable to the land or naval forces, supple- 
mented by regulation of the Secretary of War against 
acceptance over the objection of the alien enemy, are 
regulations provided for the benefit of the army and 
where the alien enemy states in writing, “I am willing 
to serve in the armed forces of the United States but 
cannot feel free to offer my services for combat duty,” 
and was accepted in the army, he will be denied relief 
of writ of habeas corpus, according to the decision of 
the District Court for the District of Massachusetts. 

In Kentucky a judgment for $200 was recovered 
against a soldier. Because of his military service he 
could not be present at the trial. Motion for continuance 
on his behalf was denied. The Court of Appeals of 
Kentucky held this an abuse of discretion by the lower 
court and the case was reversed. 

The Supreme Court of Arkansas has held that an 
order staying proceedings in an ejectment suit, under 
the Soldiers’ and Sailors’ Civil Relief Act, was not a 
final order and therefore not appealable. 

The Supreme Court of New York, Rockland County, 
granted a motion for an order to take the deposition 
of a material witness in the military service stationed 
out of the state, even though it appeared that he came 
home on leave from time to time. The court found 


-that there were reasonable grounds to believe that this 


witness might not be able to attend the trial, within 
the meaning of the statute. 

In the Circuit Court of Appeals for the Ninth Circuit, 
it is held that the Governor of the Hawaiian Islands 
was authorized by the Federal Constitution and by the 
Acts of Congress to suspend the privilege of the writ 
of habeas corpus until further notice after the attack 
on Pearl Harbor. 
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Lie Detection and Criminal Interrogation, by Fred 
Inbau. 1942. Baltimore: Williams & Wilkins Company. 
Pp. 142. $3.—Here is a book that should occupy an 
important position in the library of every law enforce- 
ment officer and every member of the legal profession. 
It fills a very definite need in that critical phase of 
investigational technique—deception and its detection. 
Mr. Inbau is eminently qualified to write such a book. 
His scientific approach becomes evident when he ex- 
presses the hope that the book will serve not only as 
a practical and useful manual for criminal interrogators 
but that it will also stimulate further interest, research 
and progress in the art of lie detection and criminal 
interrogation. The material is presented in a practical 
and’ understandable manner. 

Ihe author has brought together within the covers 
of one book an effective summary of available resources 
and methods in the twin fields of deception detection 
and police interrogation. The first part of the book- 
“The Lie-Detector Technique’—is an illustrated dis- 
cussion of the methods used in the detection of decep- 
tion from recordings of physiological phenomena such 
as changes in blood pressure, pulse, respiration, and 
electrodermal responses. The second part—“Criminal 
Interrogation”—explains in clear language the various 
tactics and techniques which may be used by any law 
enforcement officer in the daily task of interviewing 
suspects, witnesses and others for the purpose of elicit- 
ing confessions or other helpful information. Of in- 
terest to both officer and lawyer is the fact that each 
part is supplemented with a treatment of the legal 
aspects of the subject-matter. 

Profusely illustrated with self-explanatory cuts and 
drawings, the material on instrumental aids in the de- 
tection of deception offers to criminal investigators a 
clear and convincing explanation of the lie-detector and 
the technique of its application in actual case in in 
vestigations. The psychologist, physiologist, as well as 
other scientific groups, will find here ample incentive 
for exploring further the possibilities of this method 
in the analysis of reactions to the emotional experience. 
If the book does nothing else, it presents a candid study 
and appraisal of this much debated and misunderstood 
subject. 

All crime depends for insurance against detection 
upon the veil of deception. A large part of the time 
and energy of the law enforcement officer is invested 
in the effort to penetrate the lie of guilt and to cor- 
roborate the claims of the innocent. The second part 
of the book—“Criminal Interrogation”—signals the 
transition period between the so-called and sometimes 
overdramatized third degree methods of the old school 
and the sheer intellectual superiority of a trained police 
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force as it achieves the result through skillful interro- 
gation of suspects and witnesses in criminal case in- 
vestigations. Although this section of the book is of 
great practical utility to the lie-detector operator, it is 
intended primarily for the average police officer who 
does not have the aid of such instruments. The author 
proceeds forthwith to deal with the practical aspects of 
the interrogator’s problems and to provide the officer 
with a practical working manual covering the basic 
elements of interrogation technique. This book should 
be included as an integral part of every departmental 
in-service police training program, and should be read 
and studied by every police officer. Indicating the 
permanent character of its contribution to the litera- 
ture of police science, the reader will discover in this 
volume a wholesome challenge to further research and 
exploration in this important field. 


Elements of Police Science, by Rollin Perkins. 1942. 
Chicago: Foundation Press, Inc., Pp. 651. $4.75.—It is 
understandable that Professor Perkins might have pro- 
duced this noteworthy contribution to police literature 
as an answer to the need for textbook materials in con- 
nection with Iowa Peace Officers’ Short Course, of which 
he is Director. In doing so, he gave to the police of the 
nation a comprehensive and invaluable treatise covering 
the daily performance requirements of the police officer. 
his book reveals once again the incontrovertible fact 
that the police enterprise is a technical undertaking, 
and that intensive training of a high order is necessary 
in the grooming of a man for police service. 

The book is divided into two parts, “Special Problems 
of Police Science” and “Introduction to Criminal Law.” 
In Part I, Professor Perkins has assembled a series of 
thirteen outstanding chapters dealing with police prob- 
lems of vital interest to every law enforcement ofhcer 
and authored by men whose names are well known in 
police circles throughout the nation. Chief August 
Vollmer, dean of the American police field, measuring 
up to the superb quality of his many contributions to 
police service, prepared the chapter on “Criminal In- 
vestigation.” This material should be incorporated into 
every in-service police training program in the country. 
Other chapters of equal significance include “Detection 
of Counterfeit Money” by Frank J. Wilson, Chief, 
United States Secret Service, Treasury Department; 
“Police Courtesy” by Oscar G. Olander, Commissioner 
and head of that outstanding force, the Michigan State 
Police; “On the Witness Stand” by Mason Ladd, Dean 
of the College of Law, University of Iowa; “Moulage” 
by R. W. Nebergall, Chief of the Iowa Bureau of In- 
vestigation; “Photography” by Frederick W. Kent, Uni- 
versity Photographer, University of lowa; “Finger- 
prints” by Harold J. E. Gesell, Special Agent, Iowa 
Bureau of Investigation, assigned to the Technical De- 
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»artment; “First Aid” by Dr. Fred J. Jarvis, Seattle, 
Washington, and “Revolver Shooting” by J. F. Butler, 
Lt. Col., Infantry, U.S. A., Fort Bragg, North Carolina. 

In writing Part II, “Introduction to Criminal Law,” 
Professor Perkins has presented in a most effective 
manner the basic elements of Criminal Law, including 
an interpretation of the various offense classifications, 
which should become’a basic part of the knowledge of 
every law enforcement officer. The volume concludes 
with an appendix which gives added momentum to the 
movement toward interstate uniformity of laws affecting 
fresh pursuit and extradition procedure. The reader 
is delighted to find a complete and effective index to 
the wide range of information presented in this volume. 


The short course in-service training program has, 
within the past twenty years more or less, become an 
institution in the American police field. In every sec- 
tion of the country intensive training sessions have been 
organized and held periodically in order that the police 
officer might increase the range of his technical ability 
and skill. The spread of this training pattern has been 
supplemented by the organization of training schools 
within police departments. To devise an effective cur- 
riculum with well organized teaching materials properly 
oriented and directed, has been one of the major prob- 
lems of the police training field. The Elements of 
Police Science, by Professor Perkins, represents a major 
contribution toward the solution of this problem, and 
it should enjoy a wide circulation among police train- 
ing schools and police officers generally. Further, the 
increasing number of colleges and universities in this 
country now becoming interested in the application of 
their huge resources to the professional training of 
police officers at the pre-entry level, presents additional 
opportunities for the effective use of this excellent 
volume. 

V. A. LEONARD 


Department of Police Science and Administration, 
State College of Washington 


Education for Freedom, by Robert Maynard Hutchins. 
1943. Louisiana State University Press. Pp. 108.— 
President Hutchins of the University of Chicago has 
been called a medievalist and scholastic, a foe of 
modernism in education. Some years ago his attacks on 
our universities and colleges, or their curricula and 
pedagogical ideas, provoked a sharp reply from Pro- 
fessor John Dewey, the leader of the progressive educa- 
tion movement. But Mr. Hutchins was either misunder- 
stood in those early days or else he was unfortunate in 
the presentation of his thought. At any rate, in recent 
articles and in the lectures which comprise the little 
book under notice here Mr. Hutchins says nothing that 
can be challenged by any liberal or philosophical 
thinker. He wants our schools and colleges to become 
truly educational institutions. He wants to eliminate 
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football, restrict the “side-shows,” and enhance the 
value and importance of the “main tent.” He ridicules 
some of the newer courses—cosmetology, drum-major 
training, vocationalism, etc. He demands a rational 
basis for education, unity and coherence in the courses, 
attention to essentials, and an effort to train the in- 
tellect and at the same time inculcate goodness and 
love of beauty. 


He holds that education for freedom or democracy 
implies standards of conduct, guiding principles, a 
philosophy of society, government, and individual con- 
duct. Certainly this is not absolutism or dogmatism. 
It is common sense. 


Our educational system has been chaotic and futile. 
It should be thoroughly reconstructed; time-wasting 
activities should be eliminated, idleness and snobbery 
discouraged, and hard work demanded of the students. 


In the book under notice these ideas are set forth 
with humor, wit, and vigor. ‘The special problems fac- 
ing education in war or emergencies are very ably and 
profitably discussed in the light of the deeper and 
permanent problems. We may not accept some of Mr. 
Hutchins’ definitions—of scientism or metaphysics, for 
example—but he is sound and right in his major 
propositions, in his emphasis on the social sciences, 
the liberal arts, method and synthesis. He should be 
read without prejudice, born perhaps of certain pardon- 
able exaggerations and paradoxes. 


RECENT PUBLICATIONS 
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National Law Book Company. Pp. 149. $4. 
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United States Corporation Company. Pp. 588. $2. 
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Pound. Fifth edition, 1943. Cambridge: Harvard 
University Press. London: Humphrey Milford, Ox- 
ford University Press. Pp. 244. $3. 
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(Continued from page 388) 
‘Two negative votes in the Board of Governors shall 
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be required to elect a nominee to membership in the in C 
The above amendments have been submitted to the Fac og In v 
Association. n 
Committee on Rules and Calendar, and approved by a war’ 
majority of that committee for publication. to the end that said section shall read as follows: Bar 
the ¢ 
Section 2. Election of Members.—All nominations to th 
iil. made pursuant to Section | hereof shall be reported ment 
to the Board of Governors for action, A majority vote that 
T ice 1 re olive th: 30% - a d 
Notice Is hereby — that the soard of Governors of the Board of Governors shall be required to elect even 
ol the \merican Bar Association, by virtue of a resolu- a nominee to membership in the Association.” ques 
tion unanimously adopted, propose the following 
. , ve Cl 
amendment of Article I, Section 2 of the By-Laws of Harry S. KNIGHT, Secretary. 
, 7 to CC 
the v 
mari 
aera ————_—— the | 
Cl 
appc 
NOTICE TO MEMBERS OF JUNIOR BAR CONFERENCE tee 
\lbe 
Notice is hereby given that at the Pennsylvania, not later than August sors shall be elected and qualify, chai 
annual meeting of the Junior Bar 7, 1943. At the first session of the and the term of office of the Council New 
Conference to be held in Chicago, annual meeting, the Chairman of members from the First, Third, nd 
Illinois, beginning August 22, 1943, the Conference shall deliver to the Fifth, Seventh, and Ninth Judicial ” 
there will be elected a Chairman, Chairman of the Nominating Com- Circuits, and the District of Colum Mr. 
sony ean and Secretary, —_ mittee all petitions submitted pur bia, shall begin with the adjourn man 
oe 5 ee ee ee, 5 Se suant to this notice. ment of the said annual meeting a 
of the Executive Council from each Senicieers ary \rra 
° : . The Nominating Committee shall and end with the adjournment of 
of the First, Third, Fifth, Seventh so diteeheeiiidn ‘ed | , al : be held i are 
and Ninth Judicial Circuits, and consider 1e canc idates proposed Dy the annua mnecting to be he in 
the District of Columbia, each for each of said petitions, as well as 1945, or until their successors shall form 
a term of two years, and from each receive names of other candidates be elected and qualify. Prot 
of the Second, Fourth, Sixth, and and report its Council nominees at ELIGIBILITY: No person shall ; 
Tenth Judicial Circuits (to fill va- the same time and place, and in the be elected as an officer or membe1 Vater 
cancy), each for a term of one year. same manner that it reports the of the Council if he will, during his w § 
nominations for the officers of the term of office, become ineligible for dele 
Pursuant to Section 4(B) of Conference. Other nominations fo membership in the Conference. The oe 
Article 1V of the By-Laws, notice is the Council may be made from the membership of a member of the bar | 
hereby given that the members of floor following the report of the Conference shall terminate at the Aug 
the Junior Bar Conference resid Nominating Committee, as may conclusion of the annual meeting Con 
ing in the above named Judicial other nominations also be made for in the calendar year within which ace 
Circuits and District of Columbia officers. The election of Council the member attains the age of mer! 
(hereinafter referred to as Council members shall take place at the thirty-six years, or upon his ceas- One 
Districts) may nominate candidates same time and place, and in the ing, prior to that time, to be a ein 
for the office of member of the same manner as the election of member of the American Bar Asso- , 
Council from their respective dis- officers, immediately following the ciation. A person elected as a mem atlol 
tricts by written petition, in each conclusion of the second general ber of the Council shall be, at the grou 
case, specifying the name of the session of the annual meeting, and time of his nomination, a resident rol 
person nominated and the office for shall be by written ballot. of the Council District for which 8 
which nominated, containing the TERM OF OFFICE: The term he is chosen. No person shall be ated 
names of at least twenty endorsers, of office of the officers and the eligible for election as a member have 
all of whom are residents of the Council members from the Second, of the Executive Council if he is of t 
district of the person nominated Fourth, Sixth and Tenth Judicial then a member of the Council and 
The petition can state briefly a Circuits elected at the Chicago has been such a member for a L. 
biographical sketch of the back- annual meeting shall begin with the period of three years or more. City 
ground and qualifications of the adjournment of the said annual men 
candidate. It shall be submitted meeting and end with the adjourn Husert D. Henry, Secretary 
to the Chairman, Joseph D. Cal ment of the annual meeting io be Junior Bar Conference of the cntl 
houn, 218 W. Front St., Media, held in 1944, or until their succes American Bar Association. of t 
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HE Second War Meeting and 
Tenth Meeting of the 
junior Bar Conference 


Annual 
will be held 
in Chicago from August 22 to 24. 
In view of the importance of the 
war work being done by the Junior 
Bar Conference, especially through 
the Committees on Legal Assistance 
to the Armed Forces, War Readjust- 
ment, and Traffic 


that this meeting is fully justified 


Courts, it is felt 
even though the government has re- 
quested that all unnecessary travel 
be curtailed. The principal business 
to come before the meeting will be 
the war work of the Conference, pri- 
marily as being carried on through 
the personnel. 

Chairman Calhoun announces the 
appointment of a Program Commit- 
tee for the meeting, consisting of 
\lbert E. Jenner, Jr., of Chicago, 
chairman; Malcolm I. Ruddock, 
New York; Leon Sarpy, New Orleans, 


and Morris I. Leibman, Chicago. 
Mr. Leibman will also serve as chair- 
man of the Committee on Local 


\rrangements. Two general sessions 
are planned together with an in- 
formal reception on the first day. 
Prominent speakers have been in- 
vited to address the 
The Third 


delegates from state and local junior 


Conference. 
Annual Meeting of 
bar groups will be held on Monday, 
August 23, at the Drake Hotel. The 
Conference will again give awards of 
merit to affliated junior bar groups. 
One award will be for special war 
work and one for general bar associ- 
ation activity to state junior bar 


groups and to local junior bar 
groups. All junior bar groups affili- 
ated with the Junior Bar Conference 
have been invited to submit reports 
of their activities for the past year. 

Lyman M. Tondel, Jr., New York 
City, chairman of the War Readjust- 
ment Committee, 


enthusiastic responses to the letter 


continues to get 


of the committee sent to all bar as- 


sociations and junior bar groups. 


Among the associations which have 
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JUNIOR BAR NOTES 


By HUBERT D. HENRY 


Secretary, Junior Bar Conference 


adopted or are considering the res- 
olution contained in the letter are: 
New York County Lawyers’ Associ- 
West Virginia Bar Associa- 
tion, Carroll County (lowa) Bar As- 
sociation, North Carolina State Bar, 
Brooklyn (New York) Bar Associa- 
tion, Bar 


ation, 


Association of the District 


of Columbia, Younger Members’ 
Committee of Chicago Bar Associa- 
Club of 


(California) , Albuquerque 


tion, Lawyers’ Alameda 
County 
(New Mexico) Lawyers’ Club, and 
New Jersey State Bar Association. 
Committees of the Association of 
\merican Law Schools are studying 


the report. Mr. Tondel would like to 


hear of any further action being 
taken by associations. 
Watson Clay, Louisville, Ky., 


chairman of the Traffic Court Com- 
mittee, has received a report approv- 
ing the Traffic Court program of the 
Junior Bar Conference from the 
Younger Members’ Committee of the 
Chicago Bar Association. The Traffic 
Court Committee of the Junior Bar 
Section of the District of Columbia 
Bar Association has completed its 
study of the and has 
adopted a progressive campaign for 
securing further improvements in 
the local courts. A meeting of repre- 
sentatives of the New Hampshire 
State Bar Association and other 
groups interested in Traffic Courts 
and traffic safety was held at the 
Nashua Country Club, Nashua, New 
Hampshire, on June 26th. James P. 
Economos, Chicago, secretary of the 
committee, attended and assisted in 


program 


the formulation of a state-wide pro- 
gram. Charles A. Tobey, Jr., Con- 
cord, state chairman for New Hamp- 
shire, and Burt R. Cooper, Roches- 
ter, president of the New Hampshire 
Bar Association, jointly presided. 
Harvey D. Booth, secretary of the 
Committee on Traffic Courts of the 
National Safety Council, and Mr. 
Economos spoke on improving the 
administration of Traffic Courts at 
the annual meeting of the Illinois 


State Bar Association at Peoria on 
June 10th. 

Ihe Traffic Court Committee also 
reports that reviews on George War- 
ren’s book, Traffic Courts, are stead- 
ily increasing as is evidenced by those 
appearing in the following journals: 
by Eldon R. Sloan in the April 
Kansas Judicial Council Bulletin; 
by Helen E. Yount and Hazel E. 
Anderson in the May Journal of the 
Ba) State of 
Kansas; by N. W. Dougherty, Dean 


Association of the 


of College of Engineering, Univer- 
sity of Tennessee, in the June Ten- 
nessee Law Review; by the Hon. J. J. 
Quillin, Judge of Municipal Court, 
Portland, in the April Oregon Law 
Review; and by the Hon. Lee E. 


Skeel, President of the Greater 
Cleveland Safety Council in the 
June Cleveland Bar Association 


Journal. 

The Virginia annotations to the 
first and second volumes of the Re- 
statement of Torts have just been 
completed by William T. Muse, who 
is entering foreign service with the 
American Red Cross. R. David Kreit- 
ler, Philadelphia, chairman of the 
Restatement Committee of the 
Junior Bar Conference, is happy to 
1eport-completion of this work dur- 
ing this turbulent period. 

The Black Hawk County (Iowa) 
Junior Bar Association has a novel 
way of corresponding with the mem- 
bers in service. Each member writes 
a few lines on a letter which is left 
with the clerk of the district court. 
When the letter is completed, mim- 
eographed copies are sent to all 
members in service. 

New officers of the Junior Bar- 
risters of the Los Angeles Bar Associ- 
ation are: chairman—Homer How- 
ard Bell; first vice chairman—Wixon 
Stevens; second vice chairman—Aus- 
tin H. Peck, Jr.; 
treasurer—A. James Ayers. Stanley 
Gleis, retiring chairman, is in mili- 


and = secretary- 


tary service. 
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BAR 


State Bar of Arizona 


HE tenth annual meeting of the 
State Bar of Arizona was held at 
Phoenix on April 30. All of the busi- 
ness of the State Bar is transacted by 
the Board of Governors who met on 


MATT S. WALTON 
President, State Bar of Arizona 


April 29. The meeting was called to 
order by Matt S. Walton of Phoenix 
in the absence of the president, Al 
fred Carr, who is engaged in wai 
activities. 

The only matter of any import 
ance in the way of business coming 
before the convention was the report 
of the committee on probate pro- 
cedure, which committee submitted 
a draft of the complete new probate 
code to replace the largely obsolete 
code adopted by the territorial legis- 
This 


drafted code is being printed and will 


lature nearly fifty years ago. 


be mailed out to all the lawyers of 
the 


tions. 


state for criticism and sugges- 
It is to be introduced in the 
next legislature. 

The convention was addressed by 
Cleon T. Knapp of Tuscon, his sub- 
ject being: “The Aftermath of the 


War—The Law.” The speech made 
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such an impression on the gathering 
that it was ordered printed and 
mailed out to the Bar. 

Matt S. Walton of 
elected president; T. J. 
Cullen A. 


Globe were elected vice presidents; 


Phoenix was 
Byrne ol 
Prescott, and Little olf 
James E. Nelson of Phoenix was re- 
elected secretary and Stanley A. Jer- 
man of Phoenix was elected treasurer. 

At the banquet, J. H. Morgan of 
Prescott was the principal speaker, 
his subject being, “A Challenge to 
l.eadership.” 


Georgia Bar 
Association 


MARVIN A. ALLISON 
President, Georgia Bor Association 


HE annual meeting of the Geor- 

gia Bar Association was held in 
Atlanta on June 2 and 3. 

The principal speaker was Senator 
Elbert B. Thomas of Utah. 

At the annual banquet Hon. Ellis 
Arnall, Governor of Georgia, acted 
as toastmaster, and addresses were 
delivered by Hon. Henry M. Stea- 
gall, chairman of the Banking and 
Currency Committee of the House 
of Representatives, and Hon. M. 








H. Henderson, British 

Atlanta. 
The newly 

Marvin A. 


Consul in 


elected officers are: 
Lawrenceville, 
Williams, 
Cordele, vice president, and Charles 


J. Bloch, 


treasurer. 


Allison, 
president; George W. 


Macon, secretary and 

John B. Harris, retiring president, 
who has also served the association 
as secretary from 1932 to 1942, was 
elected editor of the Georgia Bar 
Journal. 


Illinois State Bar 
Association 


sixty-seventh annual meet- 


HE 
| of the Illinois State Bar As- 


sociation was held at Peoria on 
June 9, 10 and 11. The interest ol 
Illinois lawyers in war problems 


of the organized bar was reflected 


in the fact that attendance at the 
convention, and the meeting of the 
Association of Wives of Illinois Law- 
yers held at the same time and place, 
was only slightly under the normal 


of previous years. 





WARREN 8B. BUCKLEY 


President, Illinois State Boar Association 
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R. V. Fletcher, Washington, D. C., 
ice president of the Association of 
Railroads 

ice president of the 

Bar Association, delivered the prin- 
cipal address of the convention, an 
ible and provocative analysis of the 
States 


\merican and a forme! 


Illinois State 


development of the United 
Supreme Court as a legislative body. 
Challenging addresses were made by 
Carl B. Rix, Milwaukee, and George 
L. Brand, Detroit. 

Benjamin Wham, Chicago, pre 
sented an interesting paper on the 
post-war problems of the bar at the 
annual legal history breakfast. 

Officers of the Illinois State Bar 
\ssociation elected_at_this meeting 
include the Warren B. 
Buckley, Chicago, president; Henry 


following: 


C. Warner, Dixon, first vice pres- 


ident; Tappan Gregory, Chicago, 
second vice president; Kaywin Ken 
nedy, Bloomington, third vice pres- 
ident; B. F. Langworthy, Chicago, 
and A. C. 


Springfield, treasurer 


secretary; Margrave. 


B. F. LANGwortny, Secretary 


lowa State Bar 
Association 


HE forty-ninth annual meeting 

of the Iowa State Bar Association, 
held June 3, 4 and 5 in Des Moines, 
featured a forum on the New Rules 
of Civil will be- 
come effective July 4. 
adopted Rules were promulgated by 


which 
The newly- 


Procedure 


the Supreme Court of Iowa in ac- 
cordance with the legislative direct- 
ive of the 1941 The 


actual work of drafting was accom- 


legislature. 


plished through an advisory commit- 
tee appointed by the supreme court 
much in the same manner that the 


Federal Rules of Procedure were 
drafted. 

Forrest Seymour, of the Des 
Moines Register and Tribune, a 
recent Pulitzer prize winner, ad- 
dressed the annual banquet on 
June 4. 


Chief Justice Robert G. Simmons, 
Supreme Court of Nebraska, spoke 
at the annual luncheon in honor of 
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the Supreme ‘Court of Iowa on 
June 5. 

The officers elected for the ensu- 
ing year were: Denis M. Kelleher, 
Fort Dodge, president; Wayne G. 
Cook, Davenport, vice president; 
Boni B. Druker, Des Moines, libra- 
rian; Paul B. DeWitt, Des Moines, 
secretary, (granted leave of absence 
while serving as a lieutenant in the 
Navy), and John S. Howland, Des 
Moines, acting secretary. Both Presi- 
dent Kelleher President 
Cook served on the advisory com- 
Mr. 


and Vice 


mittee heretofore mentioned, 


Cook as chairman. 


The Bar Association 
of the State of Kansas 


HE sixty-first annual meeting of 
ta Bar Association of the State 
of Kansas was held at Topeka on 
May 28 and 29. 





E. C. FLOOD 
President, The Bar Association of the State 


of Kansas 

On Friday afternoon, May 28, Pres 
ident Charles D. Welch of Coffey- 
ville gave his address. Lt. Arthur J. 
Stern, Courts and Boards Officer of 
the Topeka Air Base, discussed the 
work of the Office of Courts and 
Boards. A tribute was paid to the 
445 Kansas lawyers in the armed serv- 
ices by Hon. Hugo T. Wedell of 
the Kansas Supreme Court. 


The entire morning of Saturday, 
May 29 was devoted to a symposium 
on the new Kansas Labor Law which 
was arranged by the Association's 
committee on sections. 

On Saturday evening the sixty-first 
annual banquet of the association 
was held. President Charles D. Welch 
acted as toastmaster and a short 
address was given by 
Andrew F. Schoeppel. Hon. Jeff O. 
Williams of Chickasha, Oklahoma, 
was the main speaker of the evening. 


Governor 


The meeting adjourned with the 
introduction of the new president 
and president-elect. New officers of 
the association are: E. C. Flood, 
Hays, president; Everett E. Steer- 
man, Emporia, president-elect; J. G. 
Somers, Newton, vice president, and 
Robert M. Clark, Topeka, was re- 
elected secretary-treasurer. 


Kentucky State Bar 
Association 


N compliance with the suggestion 
| of the Office of Defense Trans- 
portation, the Kentucky State Bar 
Association cancelled its 1943 annual 
meeting and held instead fourteen 
district meetings at key points in 
the state. This revised plan enabled 
lawyers to come together without 
extensive or excessive travel. 

The Board of Bar Commissioners 
met in Louisville on April 1 and 
2 and selected the following officers: 
Charles S. Adams, Covington, presi 
dent; William B. Gess, Lexington, 
president-elect; Edward A. Dodd, 
Louisville, vice president; Samuel M. 
Rosenstein, Frankfort, secretary, and 
C. Hill Cheshire, Frankfort, regis- 
trar-treasurer. 


Louisiana State Bar 
Association 


HE Louisiana State Bar Associa- 

tion held its third annual meeting 
in Baton Rouge on Friday and Satur- 
day, April 30 and May 1. 

The invited speakers for the meet- 
ing were: George Maurice Morris, 
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SUMTER D. MARKS, JR. 


President, Louisiana State Bar Association 


Washington, D. C., President of the 
American Bar Association, who spoke 
on “The War Effort of the Organized 
Bar”; John 
Washington, D. C., First Secretary 
Adviser to the British 


and Galway Foster, 


and Legal 
Embassy. 

LeDoux R. Provosty, Alexandria, 
president, delivered the president's 
annual address. 

George Maurice Morris, whose ad- 
dress was instructive and of great 
benefit to the association’s activities 
in the war effort, also met with the 
Committee on War Work and with 
Colonel Julian Hyer of the Judge 
Advocate General’s office of the 
Eighth Service Command, and _ the 
various Legal Assistance Officers of 
the several camps in Louisiana. A 
rather comprehensive program was 
formulated in the direction of serv- 
icing in a legal way the members of 
the armed forces in Louisiana. 

The Special Committee on Judicial 


Administration, Charles F. Fletch- 
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submitted its report which recom- 
mended the adoption of a system 
for securing judicial statistics and 
the holding of judicial conferences in 
Louisiana. The association approved 
the recommendations of the special! 
committee and resolved to memorial- 
ize the Supreme Court to earnestly 
consider the report, suggesting ways 
and means for improving the admin- 
istration of the law in this state, by 
inaugurating a system of securing 
reports and statistical data from the 
inferior courts for use by the Su- 
preme Court and also by adopting 
a method for holding judicial con- 
ferences. 
The 


ducted into office, having been previ- 


following officers were in 
ously nominated and elected: Sumte1 
D. Marks, Jr., New Orleans, presi- 
dent; H. Breazeale, Baton 
Rouge, vice president, and St. Clair 


Payne 
Adams, Jr., New Orleans, secretary- 
treasurer. 


New Jersey State Bar 


Association 


HE forty-fifth annual meeting of 
ee New Jersey State Bar Associa- 
tion was held on June 4 and 5 in 
New York City. All committees re- 
ported great activity. 

Judge Richard 
Newark, chairman of the Commit- 


Hartshorne of 


tee on War Work, gave a report of 
that the 
association 


activities which indicated 


committee and have 
pioneered in several fields pertain- 
ing to the work of lawyers during 
the war period. Preparations are 
now being made to cooperate in the 
Legal Assistance Program of the 
American Bar Association in centers 
of military activity. 

The Fire Insurance Committee of 
the Insurance Section had been re- 


quested by the Commissioner of 





inger, of New Orleans, chairman, Banking and Insurance in New 
HANDWRITING EXPERTS 
FOR 50 YEARS 
Fergeries Typewriting Anonymous Letters Paper Ink Pencil 
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Authors of THE HAND OF HAUPTMANN 368 Pages—150 Illustrations—$3.50 
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Res. Phone (Newark, N. J.), HUmboldt 3-2014 


J. Howard Haring 
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AUGUSTUS C. STUDER, JR. 
President, New Jersey State Bar Association 


Jersey to examine and suggest a re- 


vision of the standard fire insurance 


policy used in this state. A detailed 
report of this study was presented 
to the Association. 

A legal institute, at which Samuel 
J. Foosaner, of Newark, presided, 
was held during the meeting. An 
interesting question and answer pe- 
riod followed a discussion on “Prac- 
tical Approach to Solving Wage and 
Hour and Wage Stabilization Prob- 
lems” by Thomas F. Mulhern, Super- 
vising Inspector of the Wage and 
Hour Newark, and on 
“Practice under OPA Rent Regula- 
tions,” by Nathan J. Schildkraut, 
Chief District Rent At- 
torney. 


Division, 


Trenton 


The address of the retiring presi- 
dent, William J. Connor of Trenton, 
urged that lawyers take the lead in 
combating the evil of divorce. He 
advocated an integrated bar in New 
Jersey. 

The annual banquet, over which 
the retiring president presided, was 
addressed by Hon. John C. Arnold, 
recent president of the Pennsylvania 
State Bar Association, and by Hon. 
Daniel J. Brennan, of Newark. 

The officers for the ensuing year 
are: Augustus C. Studer, Jr., Newark, 
president; David M. Klausner, Jer- 
sey City, Albert A. F. McGee, Atlan- 


tic City, and Walter G. Winne, 
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Hackensack, vice presidents; Emma 
E. Dillon, Trenton, secretary, and 
joseph J. Summerill, Jr., 
reasurer. 


Camden, 


Pennsylvania Bar 


Association 


HE the 


Pennsylvania Bar Association con- 


executive committee of 


vened June 5 in Harrisburg, upon 
the call of the president, John C. Ar- 





WILLIAM CLARKE MASON 


Association 


President, Pennsylvania Bar 


nold, for the transaction of the busi- 
ness of the association. 

The first item on the agenda was 
the question of whether the associa- 
tion should attempt to hold an an- 
nual meeting. After thorough debate 
and the consideration of all points 
of view, a roll-call vote of the mem- 
bers of the executive committee re- 


sulted in seventeen votes against 


holding a meeting and three in favor 
of the proposition 


Committee and _ section 


were received and acted upon by the 


reports 
executive committee. These reports 
will appear in the annual volume of 
the association to be published early 
this autumn. 

Past president Gernerd presented 
the report of the nominating com- 
Paul MacElree of 
West Chester was nominated for vice 
president, John MclI. Smith of Har- 


mittee wherein J 
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risburg for secretary, Fidelity-Phila- 
delphia Trust Company for treas- 
Mrs. Barbara Lutz for 
executive secretary. The nominees 
were elected for the ensuing year. 
President Arnold called for nom- 
inees for the presidency of the asso- 
ciation. William Clarke Mason, of 
the Philadelphia Bar, was nominated 


urer, and 


for president, the nomination was 
Mr. 
by acclamation and took office im- 
mediately. 

The new president and the new 


seconded, Mason was elected 


vice president were chosen as dele- 


gates to the American Bar Asso- 


ciation. 


Bar Association 
of Tennessee 


HE sixty-second annual meeting 
of the Bar Association of Ten- 
nessee was held at Memphis, June 4 





ALBERT W. STOCKELL 
President, Bar Association of Tennessee 


and 5. President Sam Costen pre- 


sided. 
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Major General Myron C. Cramer, 
The Judge Advocate General, de- 
livered the principal address at the 
banquet, his subject being, “The 
Lawyer in This War.” 

Officers elected for the year 1943-44 
were president, Albert W. Stockell 
of Nashville; vice presidents, John 
Vorder Bruegge of Memphis, Hugh 
I. Shelton of Mal- 
colm Shull of secre- 
tary-treasurer, Thos. O. H. Smith of 
Nashville. 


Columbia, J. 
Elizabethton; 





George B. Walter, Associate 





HERBERT J. 
Examiner and Photographer of Questioned Documents 
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BOOKS 


SALE e LAW BOOKS 
Complete libraries. 20.000 volumes. All states 
Write for catalogue. d; M. MitcHe tt, 5738 Thomas 
Ave., Philadelphia. Pa. 


ONE SET OF CURTIS AND MILLER EDI- 

tion U. S. Supreme Court reports. to and in 
cluding volume 316, for sale. Books in first class 
condition. An attractive price will be made to 
anyone interested. Write Wrtttam Butt, Attor- 
ney at Law, Blue Ridge, Georgia. 





UNITED STATES GOVERNMENT PUBLI- 
cations at regular Government prices. No de- 
Write Nationa Law 


posit—Immediate Service ; 
Boox Company, 1110—13th St. N. W., Washing- 
ton, D. C. 


USED LAW BOOKS BOUGHT AND SOLD. 

State Reports, Reporter System units, Digests, 
Amer. Law Reports, Text-Books, Encyclopedias, 
etc. Correspondence solicited J. Borre, Col 
cord Bldg. Oklahoma City, Okla. 


USED LAW BOOKS 

complete stock on hand, sets and texts—Law 
Libraries appraised and bought. Nationat Law 
Limrany Appratsat Assn., 538 S. Dearborn St., 
Chicago, IIL 


LOWEST PRICES 


WHEN YOU HAVE A DOCUMENT PROB- 

lem of any kind send for “Questioned Docu- 
ments, Second Edition,”” 736 pages, 340 Iilustra 
tions. $10.00 Delivered. Atzert S. Osporn, 233 
Broadway, New York City 








LAW BOOKS BOUGHT AND SOLD: Complete 
libraries and single sets. Crarx BoarpMawn Co., 
Lrp., 11 Park Place, New York City. 





RATES 
10 cents per word for each inser- 
tion minimum charge $1.20 payable 
in advance. Copy should reach us by 
the 15th of the month preceding 
month of issue. 











WE BUY ENTIRE LAW LIBRARIES IN 

bulk, also fine libraries of general interest 
calculated to appeal to scholarly lawyers. Our 
buying proposition has been found singularly 
attractive to those who prefer selling everything 
at wholesale rates in one pleasant transaction. 
Correspondence (regarded as confidential) invited. 
Prompt responses. Criattor’s Boox Srore, Baton 
Rouge, Louisiana. 








HANDWRITING EXPERT 





EDWARD OSCAR HEINRICH, B. S., 24 

California Street. San Francisco. For addi- 
tional information see MartinpaLe-Hussett Law 
Directory, San Francisco listings. 





ROBES 


JUDICIAL ROBES—CUSTOM TAILORED 
the best of their kind—satisfaction guaranteed— 

catalog No. 41 sent on request. McCartuy & 

Simon, Inc., 7-9 West 36 St., New York, N. Y 








MISCELLANEOUS 


DELAWARE CHARTERS: 48-HOUR SER\ 
ice; fees moderate; submitted forms. Cuas. G 
Guyer, Inc., 901 Market Street, Wilmington, Del 





BINDER FOR THE JOURNAL—LIES FLAT 
No hole punching Buckram back price 

$1.50-—-Please mail check with order. A. B. A 

Journat, 1140 N. Dearborn St., Chicago, III. 


ADMINISTRATIVE LAW SYMPOSIUM 

Reprints. Complete informative analysis. 25 
cents single copy. A. B. A. Journat, 1140 N. 
Dearborn St., Chicago, Ill 


STAMP COLLECTIONS 


WE BUY STAMPS. VALUABLE STAMP 

collections are sometimes found in estates, and 
administrators seldom know where or how to sei! 
them to advantage. We not only make appraisal! 
for estates, but also pay top prices for collections 
accumulations and old stamps on letters. Write 
for our free booklet “If You Have Stamps to 
Sell.” Harzis & Co. (World’s Largest 
Stamp Firm), 108 Massachusetts Avenue, Boston, 
Mass. 





Orders from 28 States cbready filled for.— 


A collection—twelve in all—of photographic reproductions, on art portrait 


paper, of: 








Gilbert Stuart painting of John Jay; Trumbull painting of John Rut- 
ledge; painting by Earle of Oliver Ellsworth; painting by Peale of John 
Marshall; engraving of Roger B. Taney; photographs by the famous 
Brady, who recorded the Civil War in pictures, of Salmon P. Chase and 
Morrison R. Waite; and favorite studio photographs of Charles Evans 
Hughes, Melville W. Fuller, Edward Douglass White, William Howard 
Taft and Harlan F. Stone. 








Each reproduction, 8”x10” in size, is designed for framing and would greatly 
enhance the attractiveness of your law office, or library. A full set would be 
extremely effective, framed singly, or in groups. If you find that you cannot 


use a full set, individual prints are available. 


If you are not completely satisfied, your money will be refunded 
Se Oe I iin 66 thoes ctv eveeeennh $7.50 
Individual Prints 


American Bar Association Journal 
1140 N. Dearborn Street — 





Chicago, Illinois 











AMERICAN BAR ASSOCIATION JOURNAL 












LORED 

aranteed— 
“ARTHY & 
rk, N. Y 





R SER\ 
Cuas. G 
gton, De! 


S FLAT 
k price 
a 2 
o, Ill. 


SIUM 
ysis. 25 
1140 N 


STAMI 
ates, anc 
w to sel 
appraisa 
sllections 
s. Write 
tamps to 
Largest 
, Boston 





» | 


ee, _—S 

















Last year saw nearly 30,000,- 

000 workers voluntarily buy- 
ing War Bonds through some 175,- 
000 Pay-Roll Savings Plans. And 
buying these War Bonds at an 
average rate of practically 10% of 
their gross pay! 

This year we've got to top al] 
these figures—and top them hand- 
somely! For the swiftly accelerated 
purchase of War Bonds is one of 
the greatest services we can render 
to our country .. . and to our own 
sons ... and our neighbors’ sons. 
Through the mounting purchase of 
War Bonds we forge a more po- 
tent weapon of victory, and build 
stronger bulwarks for the preserva- 
tion of the American way of life. 


“But there’s a Pay-Roll Savings 


Plan already running in my plant.” 

Sure, there is—but how long is 
it since you’ve done anything about 
it? These plans won't run without 
winding, any more than your watch! 
Check up on it today. If it doesn’t 
show substantially more than 10% 
of your plant's pay-roll going into 
War Bonds, it needs winding! 

And you’re the man fo wind it! 
Organize a vigorous drive. In just 
6 days, a large airplane manufac- 
turer increased his plant's showing 
from 35% of employees and 212% 
of pay-roll, to 98% of employees 
and 12% of pay-roll. A large West 
Coast shipyard keeps participation 
jacked up to 14% of pay-roll! You 
can do as well, or better. 


By so doing, you help your na- 


You've done your sit Now do your best! 


LAST YEAR’S BONDS GOT US STARTED 


tion, you help your workers, and 
you also help yourself. In plant 
after plant, the successful working 
out of a Pay-Roll Savings Plan has 
given labor and management a 
common interest and a common 
goal. Company spirit soars. Minor 
misunderstandings and disputes 
head downward, and production 
swings up. 


War Bonds will help us win the 
war, and help close the inflationary 
gap. And they won't stop working 
when victory comes! On the con- 
trary—they will furnish a reservoir 
of purchasing power to help Amer- 
ican business re-establish itself in 
the markets of peace. Remember, 
the bond charts of today are 
the sales curves of tomorrow! 








